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International Protection of Works of Art 


and Historic Monuments 


FOREWORD 


These essays on the International Protection of 
Works of Art and Historic Monuments by the eminent 
Belgian jurist, Charles De Visscher, professor of inter- 
national law at the University of Louvain and a judge 
on the International Court of Justice, are based upon 
the well-established thesis that the protection and pres- 
ervation of artistic and historic resources arises not 
only from national interest but from a superior inter- 
national responsibility: a continuing responsibility 
which each generation bears in turn as it assumes its 
trusteeship from the past. 

As the first comprehensive summary of the substan- 
tial but little-known achievements of the past, it is a 
learned work of permanent value. It is also a provoca- 
tive study showing the need for further guaranties to 
safeguard cultural resources under international law. 
The wide diffusion of these ideas is shown in an his- 
torical survey of the subject. The present attainments 
under international law are reviewed, and an impartial 
interpretation of conventional and national law is 
given. Many juridical phases of the subject are dis- 
cussed: the basis in law of the immunity universally 
accorded to cultural institutions and cultural property ; 
the significant advances made in modern peace treaties ; 
the measures adopted for the protection of historic 
property in time of conflict; the recent legislation for 
the preservation of national treasures. 

The endeavors under the League of Nations in this 
regard during the thirties before the impending dis- 
aster of war are to be found in two international con- 
ventions drafted by the International Museums Office: 
one on the protection of national collections of art and 
history and the other on the protection of monuments 
and works of art in time of armed conflict.1 Although 
the measures recommended in these conventions must 
be altered with the crucial experience of World War II, 
the high objectives are still valid and urgent. 

The restitution of art and all types of cultural prop- 
erty plundered or displaced during World War II on a 
scale that would never have been believed possible has 
been achieved through the cooperation of the Allied 
nations. The same international cooperation in the 
recovery of national treasures illegally alienated from 
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an owner nation in time of peace only remains to be 
formally assured in an international convention as was 
recommended by Judge De Visscher in these essays. 

The whole problem of the preservation of historic 
cities and famous buildings must be reassessed, and 
new solutions sought in the light of the inadequacy of 
the measures provided under the Hague Conventions 
and the failure during World War I and World War II 
to prevent tragic and irreparable losses. Every pos- 
sible means should be weighed and considered, in view 
of the devastation of modern warfare, to preserve the 
historic and artistic monuments, which are the heritage 
of mankind held in admiration and affection by all the 
world. 

Judge De Visscher’s essays are a milestone in that 
endeavor. They are a point of departure in planning 
for the future. Through a familiarity with past 
achievements and efforts there is a growing apprecia- 
tion of the problems and a better understanding of 
the importance of marking the advances and accepted 
principles and practices in international law. Through 
the wider dissemination of knowledge, there is an 
increasing awareness of the great and enduring spirit- 
ual values enshrined in the cultural achievements of all 
countries and a growing will to safeguard these symbols 
of civilization through international cooperation. 

The English edition of these essays has been issued 
in order that they may reach a wider audience in the 
United States, whose people, with the rest of the world, 
share a deep concern for the safety of these great works 
of art and history. The translation, prepared by the 
Central Translating Division of the Department of 
State, has been prepared for government reference and 
publication with the approval of the author. The essays 
first appeared in the Revue de droit international et de 
législation comparée in 1935. The English transla- 
tion, however, was made from a revised text, published 
in 1939 and 1940, by the International Museums Office 


of the International Institute of Intellectual Cooperation 
in the volumes, Art et Archéologie: Recueil de législa- 


tion comparée et de droit international. 
ARDELIA Riptey Hay 


* See appendixes A and B. 
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PART I. HISTORIC MONUMENTS AND WORKS OF ART IN TIME OF WAR 
AND IN THE TREATIES OF PEACE! 


Introduction 


The vicissitudes suffered by works of art, ar- 
chives, and objects of every type of collection form 
a most interesting chapter in diplomatic history 
and international law. Memoirs and documents 
of the past, international treaties, contemporary 
judicial compilations attest the place that such 
objects and monuments have continuously oc- 
cupied in the historic claims of princes and 
peoples and in transactions between private in- 
dividuals as well. The problems that have arisen 
in connection with them are varied and complex. 
Some of them, which are the result of destruction 
in war, acts of spoliation through a policy of 
conquest, or partitions of territory, come under 
public international law. Others originate in 
divergencies between civil laws concerning aliena- 
tion and claims to movable property, particularly 
property that is rendered inalienable by law or is 
set apart for public use; these problems belong in 
the ‘realm of comparative legislation and that of in- 
ternational private law. The most recent problems 
are the outcome of a relatively new idea—which 
can attain its fullest development only through reg- 
ulation by means of conventions between states— 
that of preserving a nation’s artistic and historic 
patrimony. This objective has been largely re- 
sponsible for a whole body of recent laws to safe- 
guard works of art and monuments. These laws 
are designed to protect the latter from theft and 
from the carelessness or cupidity of those who 
own them or have them in their custody as the 
result of various procedures placing them under 
the control of public administrations, rendering 
them inalienable, or prohibiting their exportation 
to foreign countries. 

We have considered it of interest to make a 
composite study of the observations and ideas re- 
lating to the protection of ancient monuments and 
works of art in time of peace as well as in time 
of war from the standpoint of the relationship 
such protection has to international law. 

Certain famous works of art and collections ap- 
pear to have had the singular privilege of epito- 
mizing in their eventual histories all of these dif- 


1See also Revue de Droit international et de Législa- 


tion comparée, Nos. 1 and 2, 1935: “La protection inter- 
nationale des objets d’art et des monuments historiques.” 
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ferent aspects of the protection of art. Suffice it 
to recall the extraordinary vicissitudes of the Li- 
brary of Mathias Corvinus, which was removed to 
Buda by the Turks, and certain portions of which 
were the subject of quite recent negotiations be- 
tween Austria and Hungary; or the no less curious 
vicissitudes of the famous Palatine library that 
was taken to Heidelberg by Maximilian of Ba- 
varia and offered to Pope Gregory XV. 

Among works of art, none is perhaps so repre- 
sentative in this respect as the renowned polyptych 
of the Mystic Lamb, a work of the van Eyck 
brothers deposited in St. Bavon Cathedral at 
Ghent. Habent sua fata tabellae. The misfor- 
tunes it suffered provide an illuminating example 
of the dangers constantly threatening the work of 
art in time of peace as well as in time of war. This 
reredos was completed in 1432; by the following 
century one part of it, a predella which appears to 
have been damaged beyond repair during an un- 
skilful process of cleaning, had been cut off. In 
1794 the four great central panels were carried off 
to Paris by the French and were not returned until 
1815. The work had scarcely been reassembled 
when it was subjected to a serious division : in 1816 
the wings, except for two, were sold by the Chapel 
of St. Bavon for an sbsurdly small sum. Later 
they were acquired by the King of Prussia, Fred- 
erick William III, and placed in the galleries of 
the Berlin Museum until 1920. 

The War of 1914 would doubtless have brought 
this priceless reredos into greater peril if certain 
citizens of Ghent had not had the courage to con- 
ceal it during the German occupation in a hiding 
place which long remained a secret. The obliga- 
tion imposed on Germany by the Treaty of Ver- 
sailles to repatriate the panels that had been sold 
in 1816 provided the unhoped-for opportunity of 
completely restoring this famous work, parts of 
which appeared to have been separated forever. 
Some years later, another misfortune befell it: 
one of the finest panels, The Honest Judges, was 
stolen, and despite an intensive search, no trace 
of it has ever been found. 

Following the outbreak of World War II, the 
Belgian authorities determined in May 1940 to 
send the altarpiece to the Vatican for sakefeeping. 
However, when Italy entered the war on the Ger- 
man side, it was judged more prudent to accept the 
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offer which had been made by the French Gov- 
ernment for its safe custody, and it was finally 
transported to the Chateau de Pau, in the south of 
France. In the summer of 1942, the Germans 
forced the Vichy Government to surrender the 
painting to a personal envoy of Hitler. It was 
transferred by the Nazis to one of the great salt- 
mine repositories, the Salzbergbau at Alt-Aussee. 
When these repositories were taken into cus- 
tody by the United States Army, the American 
Monuments, Fine Arts and Archives officers dis- 
covered that the panel on which Saint John is rep- 
resented had been broken along its left joint during 
its war travels. 

In August of 1945, the panels were packed in 
ten cases for immediate return to Belgium by the 
United States Army. It was to become a symbol 
of the great Allied program of recovery and resti- 
tution of art and cultural property plundered by 
the Nazis. Flown by plane from Munich to 
Brussels, it was delivered with formal ceremonies 
to H. R. H. Prince Charles, Regent of Belgium on 
September 3, 1945, in the presence of the United 
States Ambassador, the Belgian Prime Minister, 
the Bishop of Ghent, American Monuments offi- 
cers, and about one hundred guests. 

Today this great masterpiece has once again 
been restored to the Cathedral of Saint Bavon. 


Chapter I. The Immunity of Cultural Institu- 
tions and Cultural Property 


War has exposed historic monuments and works 
of art to two principal dangers: the danger arising 
out of the practice of taking spoils during or 
at the close of hostilities, and the danger of de- 
struction from acts of war, especially artillery 
action and aerial bombardment. 

The removal of works of art by the military 
command during hostilities, or by the occupant, 
or by the victor at the close of the war, is a practice 
that modern international law has explicitly con- 
demned, but one which it has long been possible 
to claim rested upon famous precedents. It is 
fair to add here that, in all ages, this practice has 
also been denounced in the name of political as well 
as moral considerations by men who set against 
spoliation enterprises the higher principle of re- 
spect for the artistic treasures of the nations. 

In a classic study of rare impartiality, Eugene 
Muntz gives a long account of the seizure and 
appropriation of works of art from ancient times 
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to the first Empire.2. Rome, which was later to 
suffer so much from the pillage of her monuments 
and collections, had made a systematic practice of 
carrying off the works of art belonging to the 
peoples subjugated by her. Bronzes and marbles 
taken from the Orient and Greece made the tri- 
umphal procession of her generals complete. In 
Polybius’ eloquent protest we find both moral con- 
demnation of this practice and a principle, which 
has not been given enough attention, of the dis- 
tinction of art from other wealth, the validity of 
which has been recognized by modern inter- 
national law: “One may perhaps have some 
reason for amassing gold and silver; in fact, it 
would be impossible to attain universal dominion 
without appropriating these resources from other 
peoples, in order to weaken them. In the case of 
every other form of wealth, however, it is more 
glorious to leave it where it was, together with the 
envy which it inspired, and to base our country’s 
glory, not on the abundance and beauty of its 
paintings and statues, but on its sober customs and 
noble sentiments. Moreover, I hope that future 
conquerors will learn from these thoughts not to 
plunder the cities subjugated by them, and not 
to make the misfortunes of other peoples the 
adornments of their own country.” 

It was long before the Greek historian’s hope 
was to find fulfillment. The Roman tradition, 
which ranked art objects first among the spoils of 
the vanquished and the trophies of the victor, was 
reestablished with the Renaissance as soon as 
the taste and eager search for artistic and literary 
treasures flourished anew in the West. The 
Italian wars gave Charles VIII and Louis XII a 
pretext for confiscating great numbers of manu- 
scripts, statutes, tapestries, and paintings from 
captured towns. There were numerous treaties 
stipulating the transfer of those collections to the 
victor. “At no previous time,” says Muntz, “had 
works of art held so large a place in diplomatic 
negotiations.” 

The same acts, coupled with destruction and 
pillage, marked the Thirty Years’ War. A case 
of plundering which has remained celebrated 
above all others was the removal, in 1622, of the 


2 “Tes annexions de collections d’art ou de bibliothéques 
et leur réle dans les relations internationales, principale- 
ment pendant la Révolution francaise,” Revue @histoire 
diplomatique, 1894, p. 481; 1895, p. 375; 1896, p. 481. 
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famed Palatine Library at Heidelberg, which 
subsequently was offered by Maximilian of 
Bavaria to Pope Gregory XV Uti victoriae 
monumentum.* 

During the eighteenth century, a new concept 
of war appeared. Envisaged as a relation be- 
tween States, war should, as far as possible, limit 
its effects solely to the destruction of the enemy’s 
armed forces. In principle, therefore, armies 
should seize only that which can strengthen those 
forces and enable the enemy to prolong the war. 
That is what Vattel taught. In certain cases, it 
is true, the victor’s restraint seems to have been 
inspired by considerations of personal courtesy, 
collections being spared for the same reason as 
the royal or princely residences to which they 
belonged.® 

Whatever the reasons may have been, the prac- 
tice of plundering works of art was in fact given 
up almost entirely during the eighteenth century. 
Soon, however, the lust for spoliation revived once 
again, bursting forth with unprecedented 
violence. 

The wars of the Revolution, the Consulate, and 
the Empire show us that France, with her well- 
known ruthlessness, plundered palaces, museums, 
and churches in the provinces conquered by her 
armies. Belgium was systematically ravaged in 
the second French invasion (1794). The Revo- 
lution “abandoned humanitarian idealism . . . it 
no longer aspired to liberate peoples, but to rule 
them: it became openly imperialistic.”* The 


*Many of the Palatine manuscripts subsequently suf- 
fered other vicissitudes. Having been taken from the 
Vatican by the French in 1798 and removed to Paris, they 
were restored to Heidelberg in 1815. 

*Le Droit des Gens, Book III, chap. IX, par. 160 ff: 
“Du droit de la guerre 4 l’égard des choses qui appartien- 
nent 4 l’ennemi.” 

*W. E. Hall, International Law, 8th edition (A. Pearce 
Higgins), p. 505. 

°H. Pirenne, Histoire de Belgique, vol. VI, p. 57. 

™The unused leaves of the polyptych had been relegated 
to a depository of the Cathedral, next to the chapter 
house. 

*“Lettres au général Miranda sur le préjudice qu’occa- 
sioneraient aux arts et 4 la science le déplacement des 
monuments de l’art de I’Italie, le démembrement de ses 
Keoles et la spoliation de ses collections galeries, musées, 
ete.,” Paris, 1796. These letters were reproduced in 1815 
on the occasion of the restitution demanded of France by 
the Allies. 
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carrying off of works of art in Belgium was an 
action of disorderly, brutal looting. Moreover, it 
met with little resistance or protest from a nation 
completely exhausted and driven to despair. The 
central part of the polyptych of the Mystic Lamb 
in the Cathedral of St. Bavon at Ghent was sent 
to the Louvre in 1794 and was not returned until 
1815." 

A few enlightened, independent thinkers of the 
day spoke out against such practices. Of their 
protests, that of Quatremére de Quincy, with its 
loftiness of spirit, is still justly famous, for it 
was inspired by ideas that in the following cen- 
tury were definitely to assure the immunity of 
artistic treasures and place them under the express 
protection of international conventions. “The 
arts and sciences have long formed in Europe a 
republic whose members, bound together by the 
love of and the search for beauty and truth, which 
form their social contract, are much less likely to 
isolate themselves in their respective countries 
than to bring the interests of those countries into 
closer relation, from the cherished point of view 
of universal fraternity.” He adds: “It is as 
a member of this universal republic of the arts and 
sciences, and not as an inhabitant of this or that 
nation, that I shall discuss the concern of all parts 
in the preservation of the whole. What is this 
concern? It is a concern for civilization, for 
perfecting the means of attaining happiness and 
pleasure, for the advancement and progress of 
education and reason: in a word, for the improve- 
ment of the human race. Everything that can 
help toward this end belongs to all peoples; no 
one of them has the right to appropriate it for 
itself, or to dispose of it arbitrarily. . .* 

In Italy, works of art were appropriated by 
France under somewhat different conditions. 
Generally, as Muntz observes, she went about do- 
ing so with a methodical thoroughness that bears 
the stamp of Napoleon’s organizing genius. With- 
out any doubt, on numerous occasions the carrying 
off of works of art was pure and simple confisca- 
tion, based solely on the claim to booty. Fre- 
quently, however, the victor made sure of at least 
formal and more explicit title to them. Some- 
times the transfer of artistic treasures appears, 
instead, as a war contribution or as the supple- 
ment to such contribution. Sometimes it was 
stipulated by an armistice convention and later 
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confirmed by a formal peace treaty.® At still 
other times the transfer was exacted as repara- 
tions, as in the case of the collections of Pope Pius 
VI and the Houses of Albani and Braschi after 
the murder of General Duphot in Rome. 
However, while the methods of carrying off 
works of art differed, the idea dictating them re- 


mained the same. Just as Rome once did, Paris 
was destined to enrich herself with the artistic 
treasures of conquered peoples; those treasures 
were regarded as trophies of victory and the 
adornments of a nation that, by initiating the love 
of freedom in Europe, deserved to become the 
center of the sciences and arts.” 

It must be added that in Italy, at least, this 
policy of taking spoils met with the desperate pro- 
tests of the people. In certain towns, notably 
Perugia, the resistance to the carrying off of their 
works of art reveals, sometimes touchingly, the 
admiration and deep attachment lavished upon 
them by public sentiment." Certain cases of 
excess—we are happy to note—troubled the 
learned Frenchmen who were made responsible for 
carrying out the confiscation program. “It is 
neither just nor politic,” wrote Daunou, “to in- 
crease unduly confiscations of this sort. The most 
esteemed patriots of this country regard them with 
nothing but sorrow, and it must be admitted that, 
if we were in their position, we should be no less 
sensitive. There must be a limit to everything, and 
especially to the right of conquest.” * 

The lawfulness of such seizures has been re- 
garded in many different ways from the point of 
view of international law. Muntz cites the peti- 
tion of eight members of the Third Class of the 
Institute of France calling the attention of the 
Executive Directorate to the question of “whether 
it is advisable for France and advantageous to 
the arts and artists in general to remove from 
Rome the monuments of antiquity and the master- 
pieces of painting and sculpture composing the 
galleries and museums of that capital of the arts. 
We shall not permit ourselves,” wrote the peti- 
tioners, “to express any thoughts on this subject, 
which has already been submitted to public 
opinion by learned discussions; we shall merely 
request, Citizen Directors, that before anything 
is removed from Rome, a commission formed by 
a certain number of artists and men of letters 
appointed by the National Institute, partly from 
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within the Institute and partly from outside, be 
charged with making a general report for you 
on this subject. It is on the basis of that report, 
in which every consideration will be discussed and 
weighed with the wealth of reflection and knowl- 
edge that is so indispensable to the development 
of a subject so broad and so worthy of you, that 
you will pronounce on the fate of the fine arts in 
future generations. Yes, the decision that you 
make will settle their destiny forever, you may 
be sure . . .” 

As we see, from that time on, the problem was 
presented in its most general terms. As with 
Quatremére de Quincy and Daunou, it was the 
principle of the integrity of the artistic heritage 
of nations against any attempt at violence that the 
signers of the petition brought forward in all its 
ramifications. The reservations formulated by 
them, in language in which prudence does not ex- 
clude firmness, are applicable to any measures of 
force, whether physical or moral, tending to dis- 
perse the elements of such heritage. 

It is certain that, since then, men of independent 
spirit, alluding to the enlightened practice of the 
eighteenth century, have condemned the confisca- 
tion of works of art when appropriation was 
based solely on the alleged right to spoils. But, as 
we have seen, the transfer of Italy’s art treasures 
to France was frequently approved by treaties 
concluded in good and due form. Was it un- 
lawful to keep those treasures which, strictly 
speaking, appeared to have been acquired in a 


* Bologna Armistice Convention of June 23, 1796, and 
Treaty of Tolentino of Feb. 18, 1797, between France and 
Pope Pius VI. Armistice Convention of May 8, 1796, with 
the Duke de Parma. Milan Treaty of Peace of May 16, 
1797, with the Republic of Venice (secret art. V) See 
Muntz, loc. cit.; Pradier-Fodéré, Traité de droit inter- 
national public, vol. VII, no. 3008; Ernest Nys, Le droit 
international, vol. III, pp. 276 ff. 

* Berthier’s proclamation of 22 Pluviése an VI to the 
Government of Rome, recorded by Muntz (Revue Whis- 
toire diplomatique, 1896, p. 485, note) curiously connects 
the spoliation of artistic treasures with worship in ancient 
times. It requires the commissioners to appropriate all 
works of art which they deem worthy of removal to Paris 
and at the same time orders: “Art 18. The French Army 
shall proceed to the Capitol in order to pay tribute there 
to the great men who made the Roman Republic famous. 
That tribute shall be handed down to posterity by an in- 
scription on the Capitol.” 

* Muntz, loc. cit., p. 481-483. 

“Letter dated Apr. 15, 1798. 
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regular manner, and could their restitution be 
required? We know how the question was settled 
by the Allies in 1815, and the long discussions to 
which their decision gave rise. Certain legal 
aspects of that dispute are worth emphasizing.“ 

Diplomatic negotiations on the restitution by 
France of the collections of works of art taken 
from Italy, the Netherlands, and Germany began 
with a note of July 15, 1815, from Lord Liverpool 
to Viscount Castlereagh. In it, the head of the 
British Government raised the question of recover- 
ing them for the purpose either of returning them 
to the countries from which they had been re- 
moved, or of dividing them among the Allies. The 
alternative contemplated here as we see, denotes 
the lack of a clear idea of the grounds for their 
recovery: its author envisages apportionment by 
virtue of the right to spoils, and restitution to 
the original owner as well. On being sounded out 
by Viscount Castlereagh, the ministers of the other 
Allied Powers declared themselves in favor of the 
idea of recovery, but did not go so far as to require 
total restitution. The principle of a distinction 
seemed to prevail at that time. It is evident in 
Castlereagh’s reply to Liverpool: “the idea of 


* There have been various opinions on the conditions 
under which works of art were removed from the Louvre, 
particularly on the intervention of soldiers of the Allied 
Governments. Baron Paul Verhaegen’s fine work, La 
Belgique sous la domination francaise, vol. V, pp. 277 ff., 
contains most interesting details on this subject. It is 
evident from this work that the Allies were encouraged 
in their claims by a petition from 39 artists staying in 
Rome. The signers insisted “on the necessity of leaving 
each school’s works ‘under the sky that had witnessed 
their birth’ and in the surroundings intended for them 
by their creators.” Cf. Rouard de Card, La guerre con- 
tinentale et la propriété, pp. 99 ff., Pradier-Fodéré, op. 
cit., no. 3010; Travers-Twiss, The Law of Nations, vol. II, 
no. 68; E. Nys, op. cit., pp. 281 ff. In the aforesaid work, 
Baron P. Verhaegen shows that it was Louis XVIII’s re- 
fusal to satisfy justified claims that finally led the Allies 
to resort to the use of force. 

* See especially Hall, op. cit., p. 506. 

* Sir Travers-Twiss (vol. II; no. 68) recalls that when, 
during the War of 1812, a collection of Italian prints and 
paintings was captured by a British vessel on its passage 
from Italy to the United States, Sir Alexander Croke, 
Judge of the Vice-Admiralty Court of Halifax, had them 
returned to the Academy of Arts in Philadelphia, ‘“‘on the 
ground that the arts and sciences are admitted amongst 
all civilized nations to form an exception to the severe 
rights of war, and to be entitled to favor and protection. 
They are considered not as the peculium of this or that 
nation, but as the property of mankind at large, and as 


distinguishing between what are solely the fruits 
of conquest and what has been ceded by a treaty 
presents itself as a basis that might be adopted.” 
However, the claims of the King of the Nether- 
lands, the German Princes, the Pope, and the 
Grand Duke of Tuscany became more pressing. 
Castlereagh’s note of September 11, 1815, to the 
ministers of the other Allied Powers was there- 
fore much more categorical: it declared that the 
art objects which France had appropriated could 
not be left to her, “objects that all modern con- 
querors had invariably respected as being insep- 
arable from the country to which they belonged.” 
By placing the question on this plane of the in- 
tegrity of an artistic heritage, the author of the 
note was led to disregard, in his conclusion, the 
distinction which he had originally contemplated. 
“It did not seem possible to adopt a middle course,” 
he stated, “without recognizing a host of spolia- 
tions, under cover of treaties, which were more 
flagrant, if possible, than the overt acts of pillage 
whereby such remnants had generally been 
gathered together.” 

The note, therefore, refused to consider treaties 
themselves as a legitimate title to ownership. In 
this connection the conventions imposed upon the 
vanquished are considered only as a method of ex- 
tortion, to be condemned on the same grounds 
as overt spoliation. 

The rather dangerous consequences of such 
reasoning for the stability of all peace treaties can 
be foreseen. They were pointed out by Sir Sam- 
uel Romilly on February 20, 1816, during a debate 
in the House of Commons. 

When viewed in the proper light, however, the 
solution which finally prevailed is all the more 
significant. From that time on, restitution to 
their owners of the artistic treasures transferred 
to France as a result of wars, and on any ground 
whatsoever, conformed with the dictates of the 
public conscience. Despite certain variations in 
doctrine, which scarcely permit representing it— 
as has been done—as a decision of high justice,“ 
the restitution ordered by the Allied Powers was 
based on the very general principle of the in- 
tegrity of the artistic heritage of conquered na- 
tions; once recognized, this principle tends to 
condemn as having an unlawful purpose, any ces- 
sion, even conventional, of an art object, which is 
imposed under moral duress.*® 
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It is interesting to note that condemnation of 
the practice of confiscating works of art dates 
back more than a century, while condemnation of 
annexations of territory and populations is still 
quite recent. This fact, which seems to have dis- 
concerted certain authors, can be accounted for 
especially by the symbolic meaning that the most 
ancient tradition had always attached to such con- 
fiscation ; the appropriation of a people’s artistic 
treasures, the fruits of its national genius, had 
been viewed in every age as a trophy helping to 
sustain the conqueror’s exaltation in victory, as 
the humiliation of the conquered in defeat.” 
Diplomatic correspondence bears witness to the 
fact that there had long been an awareness of the 
political dangers to international relations in this 
practice.* From the sixteenth century on, the 
claims of pillaged cities and countries became 
numerous: coinciding with the awakening of 
national feeling, those claims attest the depth of 
their resentment. 

During the ninteenth century, the doctrine of 
international law was accepted by all. While 
earlier writers, such as Alberico Gentili, conceded 
that a conquered people should be despoiled of its 
artistic treasures,” we see that that practice of 
spoliation was clearly denounced by G. F. de 
Martens,” Dudley Field and Bluntschli.” 
That doctrinal movement led to the adoption by 
the Brussels Conference in 1874 of article 8 of the 
Draft Declaration, which reads as follows: “The 
property of communes, institutions devoted to 
religion, charity and education, to arts and 
sciences, even when State property, shall be 
treated as private property. 

“All seizure of, and destruction of, or inten- 
tional damage to such institutions, to historical 
monuments, works of art or science, should be 
made the subject of proceedings by the competent 
authorities.” Furthermore, article 53, par. 1 of 
the Manual of Laws of War on Land, published 
by the Institute of International Law is worded 
thus: “The property of municipalities, and that 
of institutions devoted to religion, charity, educa- 
tion, art and science, cannot be seized.” 

Since the first Peace Conference of 1899, this 
principle has become international conventional 
law. If this law has not abolished the spoliation 
of State property,” it has limited the practice to 
certain categories of property and securities 
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“which are strictly the property of the State” 
(article 53 of the Regulations Respecting the Laws 
and Customs of War on Land) ; moreover, it ex- 
pressly exempts “the property of institutions dedi- 
cated to religious worship, charity, education, art 
and science, even when belonging to the State.” 
“All such property,” states article 56, par. 1, of 
the Regulations annexed to the Convention Re- 
specting the Laws and Customs of War on Land, 
“shall be treated as private property.” ** Despite 
that rapprochement, which unfortunately is no 
longer of a nature to protect its immunity—the 
serious disregard of the respect due to private 
property during the World War is well-known— 
the scope of the principle is certain; it is clearly 
defined and expressly extended to historical monu- 





belonging to the common interests of the whole species; 
and that the restitution of such property to the claimants 
would be in conformity with the law of nations, as prac- 
ticed by all civilized countries.” 

** See especially Pillet, Le droit de la guerre, 1894, p. 175. 

* “Victory runs,” write the authors of l’Histoire de la 
Société francaise pendant le Directoire, “and at each 
stopping place in the Museum of the world, she makes out, 
on a drum, the waybills for certain masterpieces: Milan 
will lose the cartoon of the School of Athens by Raphael, 
and works by Giorgione and da Vinci; Parma will lose 
Correggios, Veroneses, and Espagnolets; Piacenza, Car- 
raccis; Mantua, Mantegnas and Guercinos; and all the 
cities of Italy will weep for the pride of their walls and 
their chief glory.” Quoted by Paul LaCroix, Directoire, 
Consulat et Empire, Paris, 1884, pp. 403-405. 

* “Concerning the collections in the Louvre, it is very 
desirable from a political point of view,” wrote Lord 
Liverpool, “to have them removed, if possible, from French 
territory, for as long as they remain there, they cannot 
fail to keep alive in the French nation the memory of its 
former conquests, and to bolster its military spirit and 
vanity.” 

* De Jure belli, book III, chap. VI: Victos ornamentis 
spoliare. 

*” Précis du droit des gens moderne de Europe, 1864, 
vol. II, p. 252. 

* Projet dun Code international (trans. by Alb. Rolin), 
art. 840, p. 613. 

* Le Droit international codifié, art. 650. 

* See the excellent study of Max Huber, “La propriété 
publique en cas de guerre sur terre,” Revue générale de 
droit international public, 1913, pp. 657 ff.; cf. Alb. Rolin, 
Le droit moderne et la guerre, vol. 1, pp. 547 ff. 

“The principle of the inviolability of private property 
during hostilities has been formulated in article 23 (g): 
“It is particularly forbidden ... to destroy or seize 
enemy property, except in cases where such destruction 
or seizure is urgently demranded by the necessities of war.” 
The same principle is expressed with respect to the oc- 
cupying authority, in article 46, par. 2. 
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ments and works of art in paragraph 2 of the same 
article: “All seizure of, and destruction, or in- 
tentional damage done to such institutions, his- 
torical monuments, works of art or science, is for- 
bidden, and should be made the subject of legal 
proceedings.” * Thus international conventional 
law has established such acts as genuine violations 
of the law of nations, the perpetrators of which 
are marked out for collective repression by the 
signatory States. 

It must be recognized that the immunity cover- 
ing such institutions is not limited to the build- 
ings, or to the equipment and the collections 
housed in them: it extends to the whole of their 
assets ; consequently to their currency, funds, and 
securities, even if the institutions are under the 
State’s jurisdiction. This follows particularly 
from the fact that article 56 has placed the prop- 
erty of such establishments on the same footing 
as the property of the communes whose patrimony 
is safeguarded from all measures of seizure.?* 

The property of the institutions enumerated in 
article 56 enjoys immunity solely because they are 
dedicated to an ideal purpose, and even when, ac- 
cording to the text, those institutions belong to the 
State; all the more in the case of the property of 
similar establishments which although possessing 
an endowment of their own, nevertheless come 
under the jurisdiction of the State. 


Chapter II. Unity of Works of Art and Col- 
lections; the Reeonstitution of Artistic and 
Historic Patrimony in Modern Treaties 


Destruction of the unity or integrity of a work 
of art by removing one of its component parts and 
transferring it to a foreign country and the dis- 
persal of collections, the historical or scientific 
interest in which rests, at least in part, either on 
the fact of their constituting a whole or on keeping 


* The report of Edouard Rolin (now Baron Rolin Jac- 
quemyns) states’explicitly that these provisions restricting 
the power of the occupant apply a fortiori to the invader 
during the period preceding the establishment of regular 
occupation. 

*See the aforementioned study by Max Huber, and 
Oppenheim’s treaties (McNair edition, vol. II, par. 135). 


* Revue de droit international (Paris), 1932, no. 3, p. 


52 ff. 

* Lord Elgin set them forth in a curious article entitled, 
Memorandum on the subject of the Earl of Elgin’s pursuits 
in Greece. 

* Seferiades, loc. cit., pp. 56-57. 


them together in the region where they were 
created or to which they relate, are practices con- 
demned by the higher interests of science and art 
and are in fact being more and more generally 
abandoned. This is a principle which, despite 
certain derogations, found wide application in the 
nineteenth century and particularly in the peace 
treaties terminating World War I. 

In 1816, only a year after the restitution de- 
manded of France by the Allies, the British Par- 
liament was called upon to pronounce on the con- 
vention whereby the Government proposed to 
purchase, for 36 thousand pounds sterling, the 
famous marbles removed from the Parthenon in 
1800 by Lord Elgin, at that time Great Britain’s 
Ambassador to Constantinople. The circum- 
stances of their removal and the problem of the 
possible return of the fragments now in the Brit- 
ish Museum were recently the subject of an inter- 
esting study by our colleague, S. Seferiades.” 
Despite the reasons given by Lord Elgin to justify 
his action,” it was severely judged even in Eng- 
land. It is very doubtful, however, whether the 
arguments put forth can actually justify the irrep- 
arable damage resulting from his action. The 
fact is that the principle of the unity and integrity 
of a monument of such extraordinary artistic and 
historic value clearly outweighs any other con- 
sideration here. Neither the possibility of spolia- 
tion at the hands of foreigners, nor the likelihood 
of defacement or destruction of the monuments on 
the Acropolis—these were motives later cited by 
Lord Elgin—had the dual character of certainty 
and imminence that might have justified so serious 
astep. Nevertheless, the purchase agreement was 
approved by the British Parliament, although not 
without strong opposition.” 

The principle of the respect due to the integrity 
of historic and artistic collections has been ap- 
plied in a particularly delicate manner in the mat- 
ter of the recession of archive collections relating 
to annexed territories. A well-established prac- 
tice recognized the right of the annexing State 
to that part of the local archives which is of inter- 
est for current administration. Surrender of 
such archives by the dismembered State is gener- 
ally stipulated in the treaty establishing the 
annexation, but it should be considered as being 
automatic even if there is no such stipulation. 
Archive collections of an historic character must 
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be distinguished from such documents of current 
administration, the surrender of which to the 
annexing State is a direct result of the annexation 
itself. Formerly, conquerors hastened to pillage 
local records even during hostilities or occupation, 
and thus sought, by their possession, to establish 
titles that could uphold their territorial claims. 
Although such practices are no longer known in 
our time, other questions that are at times quite 
complex have been raised. One particular ques- 
tion has been whether the partition of a territory 
involves surrender of the historical archives re- 
lating to parts of the ceded territory. When 
Nancy was occupied by German troops during the 
War of 1870, the historical archives of Meurthe 
were taken into protective custody by the occu- 
pant. But while the Treaty of Frankfurt was 
being negotiated, the principle of the integrity 
of the historic collection of archives of Nancy, a 
principle defended by France, was recognized by 
Germany (art. 3 of the Treaty of Frankfurt and 
art. 8 of the Supplementary Convention).” This 
is a solution justified by both the scientifically rec- 
ognized necessity of preventing the breaking up 
of historic collections and the absence of any po- 
litical interest, on the part of the State making 
the annexation, in the surrender of documents of 
this type. 

There is, on this point, a practice which is con- 
firmed by the treaties stipulating the restoration 
to an archive collection or a collection of works of 
art, of certain items which have been separated 
therefrom in consequence of political vicissitudes. 
Such clauses in treaties are aimed at the recon- 
stitution of an entity presenting historical or 
artistic interest. A number of them appear even 
in various treaties of the nineteenth century. For 
instance, article 18 of the Treaty of Vienna, of 
October 3, 1866, stipulated the restitution of the 
historical documents of the former Republic of 
Venice and of the “objects of art and science spe- 
cially allocated to the ceded territory.” 

But it is in the Treaties of Versailles and Saint- 
Germain that we find the most important appli- 
cation of a concept that is for the first time fully 
developed. The following ideas will be noted in 
those treaties in connection with either the stipu- 
lated restitution of certain articles or the claims 
authorized for submission to the judgment of 
arbiters: (1) special reconstitution, as reparations, 
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of a work of art the component parts of which 
have become separated in the course of history, 
even if such separation was the result of regular 
transactions; (2) more general, reciprocal recon- 
stitution of the artistic and intellectual heritage 
of regions dismembered through changes in terri- 
torial sovereignty ; (3) subordination of the stipu- 
lated or contemplated restitution to a respect for 
the unity of collections and archives and to the 
existence or persistence of an historical or func- 
tional tie linking them with a given region. 

Article 247 of the Treaty of Versailles and the 

reconstitution of works of art. Among the most 
significant provisions, mention must be made of 
article 247 of the Treaty of Versailles. By the 
terms of this article, “in order to enable Belgium 
to reconstitute two great artistic works” Germany 
undertook to return to Belgium “through the 
Reparation Commission, within six months “ the 
coming into force of the present Treaty”: 
(1) The wings of the triptych of the Mystic Len 
painted by the van Eyck brothers, formerly in 
the Church of St. Bavon at Ghent, now in the 
Berlin Museum; (2) ‘he wings of the triptych of 
the Last Supper, painted by Dierick Bouts, for- 
merly in the Church of St. Peter at Louvain, two 
of which are now in the Berlin Museum and two 
in the Old Pinakothek at Munich.” 

The restitution here required of Germany did 
not mean the recovery of works of art taken away 
by force or appropriated by a treaty. The paint- 
ings mentioned in article 247 had gone into 
Germany through perfectly regular transactions. 
The wings of the polyptych of the Mystic Lamb 
had been sold in December 1816, by the Chapter 
of the Cathedral of St. Bavon to a second-hand 
dealer of Brussels by the name of Nieuwenhuis, 
for 3,000 florins. An English amateur, Solly, 
subsequently bought them at Aix-la-Chapelle; a 
few years later (1821), they were acquired by 
Frederick William III, King of Prussia. At 
approximately the same time, the same Brussels 
dealer bought, in Louvain, the outer panels of 
the painting of The Last Supper, by Dierick 
Bouts; in 1834, two of those panels were placed 
in the Berlin Museum; the other two were ac- 
quired by Munich and became part of the collec- 


* See G. May, “La saisie des archives du Département 
de la Meurthe pendant la guerre de 1870-1871", Revue 
générale de droit international public, 1911, p. 22 ff. 





WORKS OF ART AND HISTORIC MONUMENTS 


tion in the Pinakothek. The Belgian Govern- 
ment refrained from contesting the regularity of 
those transactions. When the works were returned 
to Belgium, in execution of article 247 of the 
Treaty of Versailles, Mr. Destree, Minister of 
Science and Art, in an address delivered on the 
occasion of the van Eyck-Bouts exhibition at 
Brussels, acknowledged that the paintings had 
been acquired regularly. Their cession to Belgium 
therefore in nowise represented restitution or re- 
covery, properly speaking. In principle, it was 
justified by Belgium’s right to compensation for 
the works of art destroyed by the German armies 
during the war; this is indicated both by the place 
that article 247 occupies in the treaty and by the 
intervention of the Reparation Commission in the 
return of works of art (part VIII of the treaty: 
Reparations, section II. Special Provisions, 
articles 245 to 247). As for the choice of the works 
claimed, it carries out the thought, as expressly 
stated in the text, of restoring the integrity of two 
great artistic works.” 

Since the return of the works of art specified in 
article 247 was required of Germany as reparation, 
it was, of course, to be without recompense. How- 
ever, Germany later put forward a claim to have 
placed to her credit the total amount of their value, 
which she set at 11,500,000 gold marks and which 
she proposed to charge against the annual payment 
to which she was obligated for reparation. This 
claim was unanimously rejected by the Reparation 
Commission. The value of the panels returned by 
Germany was therefore not entered in the account, 
and one cannot speak, in this connection, of a “re- 
purchase” made by Belgium. 

The Treaty of Saint-Germain and the principle 
of the reconstitution of an “artistic and intellec- 


"The reconstituted polyptych of the Mystic Lamb is 
in the Vydt Chapel of the Cathedral of St. Bavon, in the 
very place where Josse Vydt, Mayor of Ghent, the donor, 
had it placed on May 6, 1432. It was from there that the 
panel of the Honest Judges was stolen in April 1934. The 
restored triptych of Dierick Bouts is in the Church of 
St. Peter at Louvain. 

* Article 193, par. 2: “The new States arising out of the 
former Austro-Hungarian Monarchy and the States which 
receive part of the territory of that Monarchy undertake 
on their part to hand over to Austria the records, docu- 
ments, and material dating from a period not exceeding 
twenty years which have a direct bearing on the history 
or administration of the territory of Austria and which 
may be found in the territories transferred.” 


tual patrimony.” The provisions of the Treaty of 
Saint-Germain relating to archives and works of 
art are of particular interest because of the ex- 
tensive partitions of territory brought about by 
the dissolution of the Austro-Hungarian Empire, 
and also because the idea of reconstituting the 
artistic and intellectual heritage of regions 
affected by a change in territorial sovereignty is 
expressed therein in more precise and stronger 
terms than anywhere else. 

Article 193 orders the reciprocal restitution of 
the records, documents, and material which relate 
to either the territories ceded by Austria or those 
which have remained Austrian. We find in it, 
up to a certain point, a desire to prevent the dis- 
persion of collections of such material. However, 
we find differences in treatment, according to 
whether it is a matter of the obligation placed on 
Austria or of that imposed on the successor States, 
which are due chiefly to differences in the actual 
conditions. Austria must return “to each of the 
Allied and Associated Governments respectively 
all the records, documents and historical material 
possessed by public institutions which may have a 
direct bearing on the history of the ceded terri- 
tories and which have been removed during the 
last ten years. This last-mentioned period, as far 
as concerns Italy, shall be extended to the date of 
the proclamation of the Kingdom (1861).” Ob- 
viously, the required restitution concerns docu- 
ments of an historical character; but such restitu- 
tion involves two restrictions; the existence of a 
direct relation of the documents to be restored, not 
according to their actual date or antiquity, but ac- 
cording to the length of time during which they 
were out of the territories to which they refer. 

The obligation of restitution imposed on the suc- 
cessor States by paragraph 2 of the same article 
concerns documents both of historical and of ad- 
ministrative interest, but the treaty, with reference 
here to the dates of the documents themselves, or- 
ders the restitution of only such as date from a 
period not exceeding 20 years.” 

Under article 194 Austria acknowledges that 
she is bound, as regards Italy, “to execute the 
obligations referred to in Article 15 of the Treaty 
of Ziirich of November 10, 1859, in Article 18 of 
the Treaty of Vienna of October 3, 1866, and in 
the Convention of Florence of July 14, 1868, con- 
cluded between Italy and Austria-Hungary, in- 
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sofar as the articles referred to have not in fact 
been executed in their entirety, and insofar as the 
documents and objects in question are situated in 
the territory of Austria or her allies.” The com- 
mon purpose of the earlier treaties referred to in 
this article was to bring back to Italian territory 
the archives, documents, and art objects that had 
been taken away at various times by the Austro- 
Hungarian authorities. Article 18 of the Treaty 
of Vienna of October 3, 1866, (confirming the re- 
union of the Lombardo-Venetian Kingdom with 
the Kingdom of Italy), stipulated, on the one 
hand, “the restitution of the archives of the ceded 
territories containing titles to property, adminis- 
trative and civil justice documents” and, on the 
other hand, “the restitution of political and his- 
torical documents of the former Republic of 
Venice” and of “objects of art and science espe- 
cially allocated to the ceded territory.” The final 
restriction in article 194 is explained by the ces- 
sions of territory to Italy’s advantage which oc- 
curred after the conclusion of the treaties and con- 
ventions referred to in the text. 

Belgian and Czechoslovak claims (article 195, 
Treaty of Saint-Germain). Article 195 of the 
treaty instituted a committee of three jurists ap- 
pointed by the Reparation Commission for the 
purpose of examining the merits of the various 
claims put forth by Italy (article 195, par. 1), 
Belgium, Poland, and Czechoslovakia (article 
195, par. 2). The purpose of the claims was to 
restore to the said States the valuable artistic and 
historic treasures that had at various times been 
carried to Austria. The restitution contemplated 
could be ordered by the Reparation Commission 
only if the Committee of Jurists reached the con- 
clusion that the removal of the objects claimed had 
been a violation of the rights of the countries 
concerned. The decision of the jurists on this 
point therefore amounted to a true arbitral 
judgment.** 

In fact, the only claims that went through this 
procedure were the following: (1) Two claims 
made by Belgium concerning, respectively, the 
triptych of St. Ildefonso, by Rubens, from 
the Abbey of Saint-Jacques-sur-Coudenberg at 
Brussels; and the Treasure of the Order of the 
Golden Fleece, formerly kept in the “Chapelle de 
la Cour” at Brussels (part VIII, section IT, annex 
II); (2) Czechoslovakia’s claim to a very im- 
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portant collection of documents and works of art 
which had at various times been taken from Bo- 
hemia and removed to Vienna (part VIII, section 
II, annex IV).** 

As regards Belgium’s claim to the triptych of 
St. Ildefonso, the point at issue was whether or 
not transferring the painting from Brussels to 
Vienna, after it had been purchased by Maria 
Theresa, and keeping it in Vienna, constituted a 
violation of the rights of the Catholic Nether- 
lands, rights which Belgium was said to have 
inherited. Legally, the Belgian Government 
held that, since the purchase had been made with 
the help of regular funds of the Netherlands 
Government, only the State or the Belgian “public 
domain” could have benefited therefrom, and that 
property so acquired could not be separated from 
it for the benefit of the private patrimony of the 
Sovereign or his family. Irrespective of that 
legal argument, the Belgian Government asserted 
that actually Maria Theresa’s intention had been, 
“or at least must be presumed to have been,” to 
acquire the painting on behalf of the State or the 
Belgian public domain. 

As for the first argument, the Committee of 
Jurists relying on an examination of the constitu- 
tional rights of the Sovereign of the Netherlands 
and of other monarchs of the time in connection 
with public moneys, and on the nature of the 
political sovereignty exercised by Maria Theresa 
over the “composite” State formed by her pos- 
sessions, declared that the Empress was free not 
only to dispose as she wished of the financial 
resources of the Netherlands * and, consequently, 
to use those resources to acquire the painting, but 
also to employ the said revenue for any purpose 
whatsoever and, therefore, also to enrich the per- 
sonal or family patrimony of the Hapsburg 
dynasty, the brilliance of which would reflect on 


* See especially the excellent article published (under 
letter “O”) in the British Year Book of International 
Law, 1923-1924, International Arbitrations Under the 
Treaty of Saint-Germain, p. 124 ff. The three jurists 
designated by the Reparation Commission were: Hugh A. 
Bayne, of the New York Bar; (now Sir) J. Fischer Wil- 
liams, K. C.; and Jacques Lyon, attorney in the Court 
of Paris. 

“Belgium’s other claims and the restitution imposed 
in favor of Italy were settled amicably. 

* Report of Oct. 21, 1921, of the Committee of Jurists. 

* Subject to the special allocation of “aids and sub- 
sidies” voted by the Provincial States. 
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the entire monarchy. As for the Empress’ in- 
tentions, the Committee, on the basis of a study 
of all the actual circumstances, and, more espe- 
cially, of the correspondence concerning the pur- 
chase of the painting, expressed the opinion that 
Maria Theresa had deliberately wanted the work 
to be transferred to Vienna in order to enrich 
the art collections of the House of Austria perma- 
nently and in the interests of the dynasty. More- 
over, the constitutional law of the time did not 
permit deducing, from the mere fact of the 
acquisition of the work through public moneys 
of the Netherlands, the intention to incorporate 
it into the public domain (assuming that there was 
one) of the Belgian provinces. 

The claims of the Czechoslovak State rested in 
substances on like arguments, they were rejected 
for the same reasons.*? The Czechoslovak thesis 
did not contest the right of the Hapsburg sover- 
eigns, as kings of Bohemia, to dispose freely of the 
royal revenue, but it contended that the systematic 
centralization, on the part of the Hapsburgs, of 
objects of art in Vienna should be regarded as a 
violation of law in the sense of article 195 of the 
peace treaty. Acquired through Bohemian rev- 
enues, those art treasures had belonged to the 
Hapsburgs only in the latter’s capacity as kings 
of Bohemia; therefore, at least since the dissolu- 
tion of the Dual Monarchy and the disappearance 
of the Crown of Bohemia, they should be returned 
to the Czechoslovak State, the heir to the kingdom 
of Bohemia. The Czechoslovak Government was 
anxious, in this connection, to show that the law 
which the Reparation Commission must take into 


* Report of the Committee of Jurists, Aug. 23, 1922. 
The Czechoslovak claims covered, in addition to certain 
documents, historical material, manuscripts, and maps 
removed by order of Maria Theresa, and a large number 
of art objects which, being part of the “furnishings” of 
the royal castles of Bohemia, had been removed from 
them by the Emperors Mathias, Ferdinand II, Charles VI, 
and Francis Joseph I (annex IV, section II, part VIII of 
the Treaty of Saint-Germain). The artistic interest in 
the integrity of the great collections assembled at Vienna 
was emphasized in the recorded proceedings. The reply 
of the Austrian Government pointed out that the Czecho- 
slovak claims aimed at neither more nor less than “the 
dispersion of the incomparable entity that the Viennese 
collections had become after centuries.” The answer of 
the Czechoslovak Government endeavored to contest the 
existence in Viennese galleries of collections the har- 
mony and classification of which would be destroyed as 
a result of the restitution claimed. 
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consideration was not solely the Czechoslovak 
positive law, but, in conformity with paragraph 11 
of annex II to section I (part VIII), “justice, 
equity, and good faith.” 

The Committee of Jurists pronounced itself as 
being clearly opposed to the Czechoslovak thesis 
on this last point, which was of paramount im- 
portance. Since it was vested with a purely jurid- 
ical mission, it declared that it could decide the 
question submitted to it solely on the basis of the 
public law in force in Bohemia at the time when 
the objects claimed were transferred, and that it 
had no authority to deviate from this strictly 
juridical method in favor of concepts deduced 
from certain general ideas of justice, equity, and 
good faith. It was on this ground that the Com- 
mittee’s decision was handed down, declaring un- 
founded the Czechoslovak thesis whereby the 
works of art claimed belonged to the public 
domain of Bohemia, either by reason of having 
been acquired through local resources, or in con- 
sequences of their allocation to the royal castles of 
the country. In this case, just as in that of the St. 
Ildefonso, the works were declared the absolute 
private property of the princes of the House of 
Hapsburg. 

Looking at the matter in its true light, the 
Czechoslovak claims were based, in the last analy- 
sis, on a right to amends for the historic wrong 
done to the Czechoslovak nation by the centraliz- 
ing policy followed for centuries by the Haps- 
burgs. To return to Czechoslovakia the works of 
art that had been taken from it in order to adorn 
both the galleries of the common sovereign and 
the city that had been the seat of this policy, was 
to satisfy the national sentiment. When trans- 
ferred to this plane, the discussion tended to leave 
the properly legal sphere’to enter that of historical 
claims. 

Lastly, as in the case of the triptych of St. Ilde- 
fonso, the Committee of Jurists declared that the 
thesis whereby “a country which is an integral 
part of a composite State has the right, in case 
the State should be partitioned, to claim the prop- 
erty acquired with the aid of the local revenues 
of the said country,” was foreign to general inter- 
national law and the peace treaties as well. 

The Belgians and Czechoslovak theses had one 
point in common, which, in the eyes of the arbiters, 
constituted their weakness: both insisted on the 
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idea of a clear-cut distinction between the rights of 
a nation or of certain national communities and 
those of a reigning dynasty, a distinction, declared 
the arbiters, which may doubtless be found in 
the distant past, but which, as everywhere else in 
Europe, has gradually been wiped out in favor of 
monarchic absolutism and centralization. The 
Committee believed that in any case this distinc- 
tion was no longer sanctioned by the law in force 
in the critical period; that is, when the debatable 
transfers took place. 

Without going into a discussion that would be 
foreign to the subject of this study, reservations 
may nevertheless be made on the considerations of 
constitutional law invoked in the Committee’s rec- 
ommendation in connection with the relations 
which united the Netherlands with the Austrian 
Imperial Monarchy in the eighteenth century. 
The growing tendency to centralize the Austrian 
regime had not resulted in legally abolishing the 
special statute which the Belgian provinces kept 
until the end of the Ancien Régime. Based on a 
regime of personal union, the hereditary sover- 
eignty of the House of Hapsburg-Lorraine was in 
its essence far removed from the absolutist sov- 
ereignties of the great contemporary monarchies. 
The Austrian Netherlands had, with their privi- 
leges, maintained a marked political individuality, 
their own finances, and their separate public do- 
main which, although it was placed at the mon- 
arch’s disposal, was nonetheless encumbered as a 
result of having been allocated to local uses and 
needs. 

Belgium’s claim to the famous treasure of the 
Golden Fleece raised similar problems. In its 
conclusions, the Belgian Government asserted that 
at the time of the emergency, that is to say, in 1794 
(the date when the treasure, which had been kept 
in Brussels since the fifteenth century, was evac- 
uated and taken first to Germany and then to 
Vienna) the Order of the Golden Fleece consti- 
tuted “a political institution of the countries com- 
posing the heritage of Burgundy and finally 
forming the Netherlands, now the Kingdom of 
Belgium”; that at that same time it was “a na- 
tional order essentially attached to the soil of the 
Netherlands, united with the sovereignty of the 
Netherlands so that the principal condi- 
tion for being called to head the Order was posses- 
sion of the sovereign power of the heritage of 
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Burgundy.” The claim for restitution of the 
treasure was therefore expressly justified by its 
“traditional statutory location.” The claim was 
based primarily on the persistence of an historical 
bond linking the treasure to the Belgian provinces. 
According to Belgian reasoning, this bond ap- 
peared in two somewhat different forms: the na- 
tional character of the Order and the establish- 
ment and maintenance of the seat of the Order 
in Brussels. 

The Austrian Government, on the contrary, held 
that, as time passed, the Order had become “a 
purely aulic, dynastic and honorary institution 

international in its composition 
bound, not to a certain country, but to the seat of 
its Sovereign’s government.” 

After a long, detailed study of the history of 
the Order, the Committee of Jurists, without 
handing down an opinion on the ownership of the 
treasure, which, it should be noted, was not 
claimed by Austria, decided in favor of the Aus- 
trian thesis.** The Committee’s conclusions state 
that the Order of the Golden Fleece has remained 
a chivalric order, that is to say, a dynastic or court 
order which, despite certain changes, never 
reached the point of becoming a national or politi- 
cal institution of the Netherlands and was never 
bound exclusively to the soil or the population of 
that country. The Committee was thus led to 
recognize that at the end of the eighteenth century 
a period in which one would have to place oneself 
in order to judge the legality of the treasure’s 
transfer to Vienna and its retention in that city, 
the Order had for more than two centuries been 
a dynastic institution, all of whose rights and 
powers had passed to the “head and sovereign,” 
who absorbed in his person whatever activity the 
Order still called for. 

Here again, the historical arguments of the 
Committee’s opinion would call for serious reser- 
vations. It was solely as Sovereign of the Neth- 
erlands that the Emperor retained his position 
as Head of the Order. In order to claim that 
position, it was a bond of territorial possession 
and not a dynastic bond that the House of Austria 
had always invoked. “There can be no doubt,” 
wrote the Marquis de Prie in 1721, “that Philip 
the Good’s desire was to attach this Order to the 
province of Flanders, the richest and most im- 


* Report of the Committee of Jurists, Oct. 21, 1921. 
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portant province of his hereditary states, for him- 
self and his successors, the sovereigns of the said 
countries. The rights and prerogatives of the 
founder of the Golden Fleece have beyond all 
question passed on to those who are his successors 
in those same countries.” 

The decisions we have just summarized were 
handed down unanimously; they were confirmed 
by the Reparation Commission, which limited 
itself to carrying them out. From various points 
of view, they present considerable interest, both 
juridical and historical. The disputes which they 
ended most certainly had an international char- 
acter, in the sense that the contending parties were 
States, but, as the anonymous author of an article 
published in the British Year Book of Interna- 
tional Law observes, their true origin was found, 
not in interstate relations in the present sense of 
the words, but in constitutional grievances which 
arose at the time from political concepts very dif- 
ferent from those governing modern international 
relations.*® 

Article 196 of the Treaty of Saint-Germain. 
The concept underlying article 196 of the Treaty 
of Saint-Germain makes it the most significant 
provision of the peace treaties relating to the 
restitution of objects and documents of an artistic, 
historic, or scientific character. This concept is 


* Loc. cit., p. 129. There are curious similarities, from 
this point of view, between this suit and the one between 
Denmark and Norway, brought before the Permanent 
Court of International Justice, in the case of the sov- 
ereignty of certain parts of Eastern Greenland. 

“ Article 196, Saint-Germain: “With regard to all ob- 
jects of artistic, archaeological, scientific or historic 
character forming part of collections which formerly be- 
longed to the Government or the Crown of the Austro- 
Hungarian Monarchy and are not otherwise provided for 
in this present Treaty, Austria undertakes: 

“(a) To negotiate, when required, with the States con- 
cerned for an amicable arrangement whereby any portion 
thereof or any objects belonging thereto which ought to 
form part of the intellectual patrimony of the ceded dis- 
tricts may be returned to their districts of origin on terms 
of reciprocity, and 

“(b) For twenty years, unless a special arrangement is 
previously arrived at, not to alienate or disperse any of 
the said collections or to dispose of any of the above 
objects but at all times to ensure their safety and good 
condition and to make them available, together with 
inventories, catalogues and administrative documents re- 
lating to the said collections, at all reasonable times to 
students who are nationals of any of the Allied and Asso- 
ciated Powers.” 


B34 


one of general “repatriation” to what the treaty 
rather vaguely calls “their districts of origin,” of 
all or part of the objects from collections that had 
belonged to the Austro-Hungarian Government 
or the Crown and “which ought to form part of the 
intellectual patrimony of the ceded districts.” 

Therefore, unlike similar provisions of the 
treaty, article 196 did not confer on the successor 
states a definite right to any particular object, 
it merely granted them the right to invite Austria 
to be a party to negotiations with a view to the 
restitution of objects to be determined through an 
“amicable arrangement” concluded on a reciprocal 
basis. The leading idea is one of the reconstitu- 
tion of the intellectual patrimony of the States 
concerned, through a general, reciprocal repatri- 
ation the negotiation of which is imposed upon 
Austria. Fulfillment of the obligation laid upon 
Austria, to be a party to such negotiation is 
guaranteed in the second part of the article (arti- 
cle 196, letter (6)), wherein Austria undertakes 
“not to alienate or disperse any of the said collec- 
tions or to dispose of any of the above objects, but 
at all times to ensure their safety and good 
condition.” 

In fact, as we shall see, this provision did not 
have the serious consequences for Austria that it 
might have had. It was not long before the dan- 
ger to the real interests of art in certain claims 
inspired by extreme nationalism was recognized. 

Convention for the execution of the Italo- 
Austrian Treaty of May 4, 1920. An important 
convention signed at Vienna on May 4, 1920, 
definitively settled between Italy and Austria the 
execution to be given to articles 191 to 196 of the 
Treaty of Saint-Germain. The first article of this 
convention contains the following provision, the 
full import of which, from the point of view of 
the principle of the integrity of art collections 
and the protection thereof against recurrences of 
abusive appropriation is obvious: 


“The Kingdom of Italy recognized the advisability 
of preventing, in the higher, general interest of 
civilization, the dispersion of the historic, artistic, 
and archaelogical collections of Austria which in 
their entirety constitute an esthetic and historic 
entity, indivisible and celebrated ; Italy, therefore, 
exercising under the present Convention the right 
provided for in article 196, par. (a) of the Treaty, 
an article to which Italy is giving the most limited 
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application, insofar as she is concerned, under- 
takes also to support, with respect to the other 
States to which this Article applies, the aforesaid 
interpretation, which she considers correct.” 
Paragraph 2 of the same article even appears to 
indicate that the Italian Government meant to 
set itself up at that time as the defender of the 
Austrian collections against certain claims not 
justified by the Treaty of Saint-Germain: “Italy 
undertakes further energetically to oppose other 
claims of the said States, claims not provided for 
in the Treaty, from being accepted to the preju- 
dice of the integrity of the Austrian collections, 
which must be preserved in the interests of science, 
and in no case will she dissociate herself from the 
fate of the said collections.” 

The other articles of the convention also gave 
Italy full satisfaction in the matter of the restitu- 
tion that she might claim. Thus, under article 3, 
the Republic of Austria waived the objections and 
restrictions set forth in articles 1 to 5 of the 
Florence Convention of July 14, 1868; again, she 
consented to the removals made by the Italian 
armistice mission by virtue of the retrocessions 
provided for in the Treaties of Ziirich and Vienna, 
of 1859 and 1866, respectively. 

Similarly, the restitution of a certain number 
of art objects, manuscripts, jewels, scientific in- 
struments, etc., referred to in the annex to article 
195, was the subject of an amicable arrangement 
which resulted in avoiding examination of this 
question by the Committee of Jurists as contem- 
plated in paragraph 1, article 195, of the Treaty 
of Saint-Germain. By article 4 of the conven- 
tion of May 4, 1920, Austria did, in fact, recognize 
that “the juridical and historical status of those 
objects was of special character distinguishing 
it from that of the objects included in the other 
Annexes to the same Article and permitting it to 
be considered separately” (objects claimed by Bel- 
gium, Poland, and Czechoslovakia). Since both 
High Contracting Parties had declared their de- 
sire to be guided above all by “the principles of 
ethics, justice and right,” the restitution provided 
for in annex 1 was made on the following basis: 
Austria consented to the return of the objects men- 
tioned in the paragraphs entitled “Tuscany,” 
“Modena,” and “Naples”; Italy on her part, gave 
up her claim to the objects (mentioned in the para- 
graph entitled “Palermo”) constituting the treas- 
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ure of the Norman kings and employed in the 
coronation of the Emperors. 

Lastly, provision had to be made for carrying 
out article 192 (restitution by Austria of the ob- 
jects of art, records, documents, and any scientific 
and bibliographical material taken from the ceded 
territories since June 1, 1914), and articles 193 and 
196, par. (a), analyzed above. That was the pur- 
pose of article 5 of the convention of May 4, 1920. 
Particular mention must be made of the following 
provision, which limited considerably the effect of 
article 196, par. (a), of the Saint-Germain Treaty. 
The negotiations provided for in the last-named 
article, which were aimed at the repatriation, on 
the basis of reciprocity, of the objects of an artistic, 
archaeological, scientific, or historic character be- 
longing to Austrian public collections, and which 
were to be considered as belonging to “the historic 
and intellectual patrimony of the ceded districts” 
did not fix the final date of the removals giving 
rise to such repatriation. Article 5 stipulates that 
the following articles are exempt from restitution : 
“objects coming from territories transferred to 
Italy and taken to Austria before January 1 of the 
year 1790, the year of the death of Emperor Jo- 
seph II.” Articles 193 and 196, from the general 
character of their wording, appeared to include 
in the restitution to be effected objects freely trans- 
ferred by the individuals owning them; article 5 
rules out this interpretation by excepting such 
objects also. 

Distribution of the collections of the House of 
Hapsburg (article 177, Treaty of Trianon). The 
final provision of article 177 of the Treaty of Tria- 
non recognized Hungary’s right to negotiate with 
Austria the necessary arrangements for the return 
to Hungary of the collections, documents, and 
miscellaneous objects which had belonged to the 
Government of the Austro-Hungarian Monarchy 
or to the Crown and which, because of their char- 
acter or origin, should be considered as forming 
part of the “intellectual patrimony” of Hungary. 
The distribution of the collection of the House of 
Hapsburg contemplated in this provision was the 
subject of negotiations between the Austrian and 
Hungarian Governments, which, after 12 years 
of diplomatic conversations, finally ended in an 
agreement. They were characterized by the in- 
terminable discussions provoked by the words “in- 
tellectual patrimony” whose obvious lack of clar- 
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ity gave rise to the most contradictory interpreta- 
tions. The discussion was complicated still more 
by the fact of the territorial subdivision of Hun- 
gary. As a result, the Hungarian Government 
could claim only the items that had a bearing on 
the territories at present still included within her 
boundaries, since the successor states that bene- 
fited from the partition had been granted by the 
treaty a like right to the restoration of their “in- 
tellectual patrimony.” This territorial principle, 
long contested by Hungary, finally prevailed. On 
the whole, Austria appears to have succeeded in 
obtaining acceptance of the idea, clearly stated in 
the aforesaid Italo-Austrian convention (May 4, 
1920) of the inviolability of the Viennese collec- 
tions, the organic completeness of which is of un- 
questionable value to the entire world. In fact, 
the Hungarian Government finally consented to 
reduce drastically its original demands. Aside 
from objects specifically Hungarian in origin or 
character, the transfers to which Austria agreed 
were limited to a certain number of paintings and 
objects intended to make possible the reconstitu- 
tion or improvement of certain collections of his- 
torical or artistic interest in Hungarian 
museums.** 

The Treaty of Riga, March 18, 1921. The pro- 
visions concerning the restitution of art objects, 
collections of every character, archives, maps, 
registers, and miscellaneous documents, contained 
in the Treaty of Riga of March 18, 1921, between 
Poland, Russia, and the Ukraine are remarkable 
for their broad generality. By article 11 of this 
treaty, Russia and the Ukraine are to restore to 
Poland the following objects taken from the terri- 
tory of the Republic of Poland to Russia and the 
Ukraine subsequent to January 1, 1772: “Li- 
braries, archaeological collections and archives, 
collections of works of art, collections of any 
nature and objects of historical, national, artistic, 
archaeological, scientific and general educational 
value.” (article 11, par. 1 (6).) This restitution 
was provided for “irrespective of the conditions 
under which, and the pretexts upon which they 
(the collections or objects) were carried off and 
irrespective of the authorities responsible for such 
removal and without regard to the person whether 


“ See the article by Professor Hans Tietze in Mouseion, 
vol. 23-24, 1933: “L’accord austro-hongrois sur las répar- 
tition des collections de la Maison des Habsbourg.” 


836 


physical or legal to whom they belonged prior to, 
or subsequent to their removal” (article 11, part. 1, 
last provision). By discarding an inquiry into 
the matter of origin or allocation, which is always 
a delicate one, this provision cut short the long 
discussions to which other cases of restitution have 
given rise. Paragraph 7 of the same article 11 
is especially deserving of attention. No conven- 
tional text states more clearly the principle of the 
integrity of artistic collections in cases where im- 
pairment of the entity they constitute appears to 
be of a nature to compromise its value: “The two 
Contracting Parties fully recognize that the value 
of systematic, scientifically prepared and complete 
collections, such as form a fundamental part of 
collections of world-wide scientific importance, 
ought in no way to be impaired and accordingly 
agree to the following provisions: should the 
handing over of a certain object which is to be 
restored to Poland, under paragraph 1 (6) of 
this article, prove likely to impair the complete- 
ness of such a collection, such object shall, save 
where it is closely bound up with the history and 
culture of Poland, remain on the spot, subject to 
the approval of both Parties represented on the 
Mixed Commission referred to in paragraph 15 of 
the present article, it shall in that case be ex- 
changed for an object of the same artistic or 
scientific value.” 


A few general ideas stand out in the conven- 
tional text which we have just cited: 


(1) Modern practice tends undeniably to be 
based on genuine interest in art or science, whether 
when favoring the reconstitution of a famous 
work, the parts of which have been dispersed, or 
when affirming the inviolability of collections 
forming an organic whole, the completeness of 
which is in itself of world-wide value, apart from 
any tie binding it to a certain nation. In either 
case, it is the unity or integrity of a work or the 
completeness of an artistic or intellectual collec- 
tion that modern practice aspires to recreate or 
to defend. 

(2) As we have seen, in certain cases, treaties 
have approved the idea of a general repatriation 
of works of art to the districts where they origi- 
nated or to the regions whose “intellectual patri- 
mony” they form. We have here much vaguer 
ideas which, for want of clarity, might some- 
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times favor unfounded claims. A work of art 
may be associated with a country by the most 
diverse bonds. From this point of view one may 
consider the subject treated, the nationality or 
birthplace of the artist, the bond between the work 
and the nation’s history, the artistic tradition in- 
spiring it, or even its allocation to a certain place 
or for a given use. Certainly, it is conceivable 
that such ideas can serve as the basis for negotia- 
tions entered into voluntarily and freely carried 
on. It is sincerely to be recommended that they 
be imposed or that their use be systematized. 


Chapter III. Protection of Historie Monu- 
ments and Works of Art From Destruction 
Through Acts of War 


We know how disappointing World War I was 
in respect of the belligerents’ observing the con- 
ventional provisions for restricting certain types 
of warfare, especially the provisions for regulat- 
ing the use of weapons. The protection that cer- 
tain of those provisions aimed at assuring to his- 
torical monuments and works of art did not escape 
the almost total breakdown of the laws of war. 
We shall make brief mention of the applicable 
texts and of the main reasons why they became 
ineffective.*? 

The first Hague Conference (1899) adopted, in 
the regulations annexed to the convention respect- 
ing the Laws and Customs of War on Land, an 
article 27, which reads as follows: 


“In sieges and bombardments all necessary steps 
should be taken to spare as far as possible build- 
ings devoted to ... art..., provided they 
are not used at the same time for military 
purposes. 

“The besieged should indicate these buildings 
or places by some visible signs, which shall pre- 
viously be notified to the assailants.” 


During the second Hague Conference (1907), 
the Greek delegation proposed that the Third 
Committee, which was charged with drafting the 
rules applicable to bombardment by naval forces, 
add “historic monuments” to the list of buildings 
that should be spared insofar a spossible. The 
origin of this addition is found in article 56 of 
the Regulations of 1899, which, as we have seen, 
had already listed “historic monuments, works of 
art or science” among the establishments to be 
given special protection. It was accepted by the 
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Conference and appears in article 5, paragraph 1, 
of convention IX. Upon de Beernaert’s sugges- 
tion, the Greek proposal was incorporated by the 
Second Committee in the revised text of article 27 
of the Regulations concerning the conduct of land 
warfare.* 

The Regulations impose upon the besieged the 
duty of marking such buildings with visible signs, 
and of previously notifying the assailants of such 
signs. In view of the difficulty or the impossibility 
of giving such notification in advance in naval 
warfare, article 5 of convention IX concerning 
bombardment by naval forces specifies the method 
of marking to be used. The marks “shall consist 
of large, stiff rectangular panels divided diagonal- 
ly into two colored triangular portions, the upper 
portion black, the lower portion white.” This 
fixed method of marking, advocated by the Rus- 
sian delegation, was accepted over certain objec- 
tions raised by the delegations of the United 
States and Japan. 

In order to determine the exact scope of those 
conventional regulations for affording certain 
buildings special protection, we must replace them 
in their original setting and take into account the 
far more general limits that the Hague Conferences 
had intended on land and naval bombardments. 
That limit was based on the distinction between 
defended and undefended places and buildings. 

Article 25 of the Regulations Respecting the 
Laws and Customs of War on Land (1907 text) 
forbids “The attack or bombardment, by any 
means whatever, of towns, villages, habitations, or 
buildings which are not defended.” From that 
time on, however, the serious restriction placed on 
this prohibition by article 2 of convention LX con- 
cerning bombardment by naval forces weakened 
the distinction between defended and undefended 
places and buildings. Article 2 reads: “Military 
works, military or naval establishments, depots of 


“It is not our purpose to recall the violations of inter- 
national law committed during the World War by acts of 
pillage and of unnecessary and wilful destruction, but to 
envisage the new conditions under which the protection 
of monuments and works of art presents itself by reason 
of the changes made in methods of warfare. 

* Article 27 makes no provision for, and does not ex- 
pressly condemn other practices, such as carrying off 
bronze statues and objects for use in war industries. 
They come under another provision, namely article 56, 
paragraph 2 of the above-mentioned Regulations. 
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arms or war material, workshops or plants which 
could be utilized for the needs of the hostile fleet 
or army, and ships of war in the harbor, are not, 
however, included in this prohibition. The com- 
mander of a naval force may destroy them with 
artillery, after a summons followed by a reason- 
able interval of time, if all other means are im- 
possible, and when the local authorities have not 
themselves destroyed them within the time fixed.” 

Actually, the traditional distinction between de- 
fended and undefended places had, since before 
World War I, been overridden by the steady in- 
crease in artillery range, in land warfare, by the 
permission already given to naval forces to de- 
stroy military targets anywhere, in maritime war- 
fare, and, in air warfare, by the quite recent 
progress in military aviation. 

As we shall see, it was the very idea of de- 
limiting or localizing the zone of operations that 
gradually gave way under the twofold pressure 
of military technique and a more and more gen- 
eral mobilization for war of all the resources of 
the belligerent countries. It is a decidedly regret- 
table but undeniable fact that the influence of 
these two factors tends to expose all or at least 
very large sections of the enemy’s territory to the 
operations of the opposing forces. It became in- 
creasingly difficult to reconcile the idea of localiz- 
ing hostilities in a restricted “combat zone”—a 
localization which formerly limited their effects to 
military forces concentrated within a restricted 
area—with the changes in modern warfare. The 
destructive effects of the long-range artillery in- 
troduced in World War I are no longer confined 
to a geographically limited combat zone. The 
natural extent of the bomber range and its ever 
increasing expansion constitutes a direct, constant 
threat to population centers in rear areas, even 
to those in the heart of the belligerent countries. 


“ See Revue générale de droit international public, 1919, 
p. 319 ff. 

“More or less similar suggestions appear to have been 
made during the war by the German professor, Ernst Zitel- 
mann, and the Bernese professor, Fernand Vetter. The 
idea of creating, in Bern, an International Bureau for the 
protection of monuments and works of art in time of 
war appears to have been given special consideration. In 
P. Clemen’s work, Kunstschutz im Kriege (Leipzig, 1919), 
Franz W. Jerusalem gives details of a meeting of German 
and neutral archaeologists held in Brussels in 1915. The 
suggestions were not carried out. 
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As may be imagined, this unexpected increase in 
the methods of military action has made rather 
useless the protection that could be given to his- 
toric monuments by conventional regulations based 
on a localization, still strictly circumscribed, of 
the theater of operations. Henceforth, historic 
monuments—like the civilian population, alas, 
even in the localities farthest from the combat 
zones—will be exposed to the danger of bombard- 
ment, especially of aerial bombardment. 

Other causes have contributed to this disap- 
pointing state of affairs. Among these, mention 
must be made of the proximity of certain historic 
monuments to military works such as arms or 
supply depots, workshops, or plants intended for 
the enemy’s needs; allegations, whether founded 
or unfounded, that they are being used for military 
purposes; lastly, the resort, on the basis of such 
allegations, to reprisals which, being considered 
unjustified by the opposing side, call for counter 
reprisals, 

In April 1918, at the very height of World War 
I, the Netherlands Archaeological Society, which 
was justly concerned over the destruction or dam- 
aging of historic monuments and works of art, 
undertook a study of ways and means by which 
they could be given more effective protection in 
time of war.“ In response to the initiative taken 
by the Society, the Netherlands Minister of For- 
eign Affairs invited it to draw up a report point- 
ing out the causes of the inadequacy of the earlier 
regulations and formulating proposals that would 
be likely to achieve better results. A commission 
appointed for that purpose selected J. C. Over- 
voorde as its chairman and as its rapporteur 
Jonkheer W. J. M. van Eysinga, at that time Pro- 
fessor of International Law at the University of 
Leyden, and later a judge of the Permanent Court 
of International Justice. The report, which was 
handed to the Minister of Foreign Affairs on Octo- 
ber 31, 1918, was presented in the form of a ques- 
tionnaire accompanied by an explanatory memo- 
randum. In May 1919 the Bureau of the Society 
sent the text of the report to the art associations 
of foreign States.* 

Interesting observations and suggestions may 
be noted in that document, which was couched in 
discreet and guarded terms. The drafters of the 
report, desiring particularly to obtain from the 
belligerents any information which might shed 
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light on the practical effect of the provisions relat- 
ing to the protection of works of art contained in 
the conventions of the first and second Peace Con- 
ferences and, if necessary, to explain the failure 
of such protection, worked out a detailed ques- 
tionnaire, the first paragraphs of which dealt with 
the actual situation, while the following ones 
enumerated, in the form of questions, the measures 
that might produce some improvement therein. 
Then and there, however, the report pointed out 
the following serious lacuna in the provisions of 
the Hague conventions: since those conventions 
are by their very purpose limited to the rules to be 
observed in the conduct of hostilities, they are not 
concerned with recommending preparation for 
the protection of monuments and works of art in 
time of peace. This lacuna is the more striking 
because modern war breaks out with lightning 
speed. “The protection of works of art,” said the 
explanatory memorandum, “also requires mobili- 
zation, and such mobilization cannot any more 
than military mobilization be carried out at a 
moment’s notice.” As noted in another part of 
the explanatory memorandum, this statement is 
confirmed by the fact, observed during World 
War I, that the protection afforded was more 
effective in the countries that joined the belliger- 
ents later, than in those that entered the war in 
August 1914. The report suggested that the pro- 
tection to be assured before a war started might 
possibly be worked out through an international 
bureau which would undertake to draw up a state- 
ment or inventory, which would be made public, of 
the buildings to be spared by enemy forces on 
condition that they would at no time be assigned 
to military purposes. 

Besides this inviolability limited to certain 
specified structures, the report envisaged for a few 
historic centers of very special interest (Brussels, 
Florence, Niirnberg, Oxford, the City of Paris, 
Rome, Rothenburg, and Venice) complete demili- 
tarization throughout their entire extent, entail: 
ing a state of neutrality. 

Lastly, paragraph 8 of the questionnaire formu- 
lated an undeniably practical suggestion, which 
was destined to be brought up again a few years 
later, namely: “Is the inviolability of buildings 
(monuments) or entire cities possible without a 
supervision that is trusted by both parties? Can 
such supervision be effected without neutrals being 
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responsible for it? If the answer is in the nega- 
tive, would it not be possible to prepare the super- 
vision in time of peace, for instance, by drawing 
up a list of trustworthy persons who would be 
willing to accept this international commission 
and who should perhaps be required to do so under 
oath?” 

The observations and suggestions of the Nether- 
lands Archaeological Society were not acted upon 
immediately. However, they were not without 
value for, as we shall see, they were up to a certain 
point the basis of the most recent proposals con- 
cerning the laws of war, that is, those drawn up in 
1923 by the Commission of Jurists which had been 
instituted to carry out a resolution of the Wash- 
ington Conference (resolution of February 4, 
1922). 

That Commission, to which representatives of 
the United States of America, the British Empire, 
France, Italy, Japan, and the Netherlands were 
appointed,” drafted a body of rules concerning 
aerial warfare. The ones with which we are con- 
cerned here deal with bombing. Although those 
rules constitute merely a draft and cannot, as such, 
be considered as forming part of positive inter- 
national law, they nevertheless represent an 
authoritative attempt to adapt the methods of 
warfare to the dictates of humanity. 

The report of the Commission of Jurists calls 
to mind the impression of horror left in the 
opinion of the entire world by the indiscriminate 
discharge of bombs and projectiles upon the non- 
combatant population of towns and cities. “The 
conscience of mankind,” it states, “revolts against 
this form of making war in places outside the 
actual theater of military operations, and the feel- 
ing is universal that limitations must be imposed.” 

The Commission’s report explicitly rejects the 
test adopted in article 25 of the Regulations for 
land warfare. The distinction between defended 
and undefended places is replaced by a new test, 
now recognized as the only one applicable—the 





“The British delegation included Sir Rennell Rodd and 
Sir Cecil Hurst; the French delegation, Professors de 
Lapradelle and Baddevant; the Italian delegation, Sena- 
tor Rolandi Ricci and Professor Cavaglieri; the Japanese 
delegation, Baron Matsui and Mr. Matsuda; the Nether- 
lands delegation, Councilor of State Struycken and Pro- 
fessor van Eysinga, John Bassett Moore, first delegate of 
the United States, was elected Chairman of the Com- 
mission. 
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military objective. “The nature of the objective 
or the use to which it is being put now becomes 
the test.”” The prohibitions set forth in article 
24 of the Commission’s draft rest mainly on this 
test: “Aerial bombardment is legitimate only 
when directed at a military objective, that is to 
say, an object of which the destruction or injury 
would constitute a distinct military advantage to 
the belligerent.” 

But there immediately appears in the economy 
of the draft the formidable problem raised before 
the laws and dictates of mankind by the funda- 
mental changes in modern methods of warfare, 
namely, the mobilization of all the country’s re- 
sources for war service, a mobilization which 
develops in all forms and is carried on in all parts 
of the territory, even those which are farthest 
from the “actual theater of military operations.” 

By recognizing this new situation, the Commis- 
sion must necessarily have been led to broaden con- 
siderably the idea of a military objective subject 
tobombing. In fact, article 24, par. 2, lists among 
military objectives: “military forces; military 
works; military establishments or depots; fac- 
tories constituting important and well-known 
centers engaged in the manufacture of arms, am- 
munition or distinctively military supplies; lines 
of communication or transportation, used for 
military purposes.” : 

A glance over this list is sufficient to give one an 
immediate idea of the enormous territorial expanse 
of the area thus exposed to bombing. Henceforth, 
it is no longer in a strictly circumscribed area, but 
wherever military objectives are targets for the 
destructive activity of aviation, that the latter will 
extend its sphere of action. Now, let us recognize 
this fact : all over the territory of the belligerents, 
factories which yesterday were still engaged in 
industrial production, can, as soon as war is de- 
clared, be converted into centers for the manufac- 
ture of arms, ammunition, or products intended 
to supply the needs of the armies. Communica- 
tion and transportation lines can be used for mili- 
tary purposes throughout the entire territory also. 

Such dispersion of military objectives over the 
territory, tending, if not to destroy, at least to 
make practically impossible the distinction be- 
tween a zone of operations and a zone in a rear 
area protected from enemy attacks, is neither the 
sole danger nor even the most serious one to which 
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civilian populations and the buildings or monu- 
ments not assigned to military purposes will hence- 
forth be exposed. The danger most to be feared 
arises from the immediate proximity to popula- 
tion centers of certain military objectives, such 
as arms and munitions plants or railway lines used 
for the transportation of troops and war material. 

The recommendations contained in paragraphs 
3 and 4 of article 24 of the draft of the Commis- 
sion of Jurists reveal how extremely difficult it is 
to regulate this matter at all. Both of these texts 
concerning the aerial bombardment “of cities, 
towns, villages, dwellings or buildings” make the 
following distinctions: Bombardment is consid- 
ered legitimate as regards places, dwellings, or 
buildings situated “in the immediate neighborhood 
of the operations of land forces provided that there 
exists a reasonable presumption that the military 
concentration is sufficiently important to justify 
such bombardment, having regard to the danger 
thus caused to the civilian population”. 

On the other hand, bombardment is prohibited 
when the places, dwellings, or buildings “are not 
located in the immediate neighborhood of the 
operations of land forces.” This prohibition, we 
may remark, is maintained even in the case, specifi- 
cally envisaged in the last sentence of paragraph 3, 
where military objectives “are so situated, that 
they cannot be bombarded without the indiscrimi- 
nate bombardment of the civilian population.” 

These provisions were obviously inspired by the 
desire to afford civilian populations and buildings 
not used for military purposes the greatest pos- 
sible protection from aerial attacks. It was con- 
cern for such protection that inspired the distine- 
tion between places, dwellings, or buildings 
situated in the immediate vicinity of the opera- 
tions of land forces, and places, dwellings, or 
buildings in rear areas, between a zone of opera- 
tions exposed to all the risks of war by its location, 
and the rear area, where the basic principle of 
the immunity of noncombatants is still affirmed. 

This is merely an affirmation of principle, it will 
be said, that clashes with’ the all too certain ten- 
dency of methods of aerial warfare to wipe out 
precisely this distinction between the two zones. 
The objection is serious, but it is not unanswerable. 
Places in the immediate vicinity of the operations 
can generally be evacuated by the civilian popula- 
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tion by order of the authorities, who thus become 
responsible for their safety. 

This same concern to put first the security of 
civilian populations is expressed still more clearly 
in the prohibition to bomb even military objectives 
when, because of their location, such bombing 
would involve that of the civilian population. 
From the standpoint of the harsh realities of war, 
it may even be wondered whether that is not an 
over-stringent limitation—and therefore neces- 
sarily inoperative—imposed on aerial operations 
in time of war. Not only would it be extremely 
difficult, in actual fact, to restrain the military 
command from destruction which at times ap- 
pears to be of paramount importance, but the 
possible abuses that such prohibition might entail 
in connection with defense must also be considered. 
On the one hand, placing the military command 
under the obligation of sacrificing military neces- 
sity to humane regulations should be avoided as 
far as possible. On the other hand, we must guard 
equally against holding out to belligerents the 
temptation to place military objectives under the 
protection given to civilian populations by sys- 
tematically locating such objectives close to large 
urban centers. 

In the face of the well-nigh insurmountable 
difficulty of formulating a rule assuring both the 
protection of noncombatants and the belligerents’ 
right to destroy any military objective, apparently 
the only really effective means of protecting 
civilian populations against danger from the air 
must be looked for in their distance from any 
military objective the destruction of which is of 
such importance to the opposing forces that any 
prohibition of bombing would be in vain. 

Before examining the two provisions of the 
1923 draft dealing with the special protection of 
certain buildings and monuments, cognizance 
must be made of the general limitations placed on 
aerial bombardment by that draft. Article 25 of 
the draft is based directly on article 27 of the 
Regulations concerning land warfare, and article 
5 of convention IX (1907) respecting bombard- 
ment by naval forces: “Buildings dedicated to 
public worship, art, science . . . historic monu- 
ments . . .” shall be spared as far as possible, on 
condition that they are not at the same time used 
for military purposes. By day, these privileged 
buildings must be indicated by marks visible to 
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aircraft. The marks agreed on are, in the case of 
buildings protected by the Geneva Convention, 
a red cross on a white ground, and in the case of 
other buildings protected by the Convention Re- 
specting Bombardment by Naval Forces, a large 
rectangular panel divided diagonally into two 
triangular portions, one black and the other white. 
By night, the use of lights to make these special 
signs visible is optional, “because experience has 
shown that such lights may serve as guides to 
night-flying aircraft and may thereby be of serv- 
ice to the enemy.” 

In article 26 we come to the most important pro- 
visions of the 1923 draft from the special point of 
view with which we are here concerned. Here, 
for the first time, is an attempt to make detailed 
rules for the specific purpose of affording pro- 
tection to historic monuments in time of war. 
The provisions of article 26 are due to the initia- 
tive of the Italian delegation, whose proposal was 
favorably received by all the delegations and was 
given special study by a Committee of Experts.‘ 


“ Article 26. The following special rules are adopted 
for the purpose of enabling States to obtain more efficient 
protection for important historic monuments situated 
within their territory, provided that they are willing to 
refrain from the use of such monuments and a surround- 
ing zone for military purposes, and to accept a special 
agreement for their inspection. 

(1) A State shall be entitled, if it sees fit, to establish 
a zone of protection round such monuments situated in 
its territory. Such zones shall in time of war enjoy im- 
munity from bombardment. 

(2) The monuments round which a zone is to be estab- 
lished shall be notified to other Powers in peacetime 
through the diplomatic channel; the notification shall also 
indicate the limits of the zones. The notification may not 
be withdrawn in time of war. 

(3) The zone of protection may include, in addition to 
the area actually occupied by the monument or group of 
monuments, an outer zone, not exceeding 500 metres 
in width, measured from the circumference of the said 
area. 

(4) Marks clearly visible from aircraft either by day 
or by night will be employed for the purpose of insuring 
the identification by belligerent airmen of the limits of 
the zones. 

(5) The marks on the monuments themselves will be 
those defined in article 25. The marks employed for 
indicating the surrounding zones will be fixed by each 
State adopting the provisions of this article, and will be 
notified to other Powers at the same time as the monu- 
ments and zones are notified. 

(6) Any abusive use of the marks indicating the zones 
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The Italian Government, which was justly con- 
cerned at the memory of the irreparable damage 
done to historic monuments and works of art, 
especially in Venice and Ravenna, by bombing 
from enemy aircraft during World War I, based 
its proposal on two new suggestions. It first 
recommended the creation of a zone around each 
historic monument; this “neutralized zone” would 
be immune from bombardment on the express 
condition that the State would refrain from com- 
mitting any act constituting use of the area for 
military purposes. This abstention must be 
strictly interpreted, and it includes a prohibition 
against the construction of plants and railways. 

Such a commitment is of value only insofar as 
there are attendant guaranties that it will be car- 
ried out; in this connection, the Italian delegation 
proposed setting up an inspection system to be 
entrusted to an inspection committee composed of 
three neutral representatives and to be constituted 
by the State which has claimed the benefit of the 
article in question. It is the principle of an in- 
ternational inspection voluntarily accepted by 
the State, not only in the interest of its own artistic 
heritage, but also in the superior, international in- 
terest which the protection of artistic and historic 
treasures presents. Moreover, adoption of the 
system contemplated is purely optional. States 
which deem it unnecessary to resort to it still have 
the benefit of the general provisions of article 25. 
On the other hand, those who declare their readi- 
ness to submit to the special agreement prescribed 
by the new provision must take the following 
measures: 1. In peacetime the other Powers must 
be notified, through diplomatic channels, of the 


referred to in paragraph 5 will be regarded as an act of 
perfidy. 

‘ (7) A State adopting the provisions of this article 
must abstain from using the monument and the surround- 
ing zone for military purposes, or for the benefit in any 
way whatever of its military organization, or from com- 
mitting within such monument or zone any act with a 
military purpose in view. 

(8) An inspection committee consisting of three neutral 
representatives accredited to the State adopting the pro- 
visions of this article, or their delegates, shall be ap- 
pointed for the purpose of insuring that no violation is 
committed of the provisions of paragraph 7. One of the 
members of the committee of inspection shall be the repre- 
sentative (or his delegate) of the State to which (sic) 
has been entrusted the interests of the opposing 
belligerent. 
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monuments around which a zone of protection is 
to be established ; the notification, which shall also 
indicate the limits of the zone of protection, may 
not be withdrawn in time of war. 2. Identifica- 
tion of the limits of the zones of protection shall be 
assured by the use of marks clearly visible to air- 
craft by day or by night, the said marks being, in 
the case of the monuments themselves, those 
specified in article 25, and, in the case of the zones 
of protection, marks to be notified to the other 
Powers, together with a list of the monuments 
and zones. 

“The zone of protection may include,” says 
article 26, par. 3, “In addition to the area actually 
occupied by the monument or group of monuments, 
an outer zone, not exceeding 500 metres in width, 
measured from the circumference of the said area.” 
The size of this zone of protection which, at the 
time (1923) was considered more than adequate to 
assure the immunity of monuments, can, in the 
case of cities like Venice and Florence, which are 
particularly rich in treasures of the past, result in 
the protection of a large part of their territory. 
The Commission of Jurists was quite aware of 
such a consequence, which might lead to almost 
complete neutralization of an entire city, as the 
Netherlands Archaeological Society had already 
foreseen in 1919. But, as the report observes, the 
immunity accorded to monuments and the pro- 
hibition against any use of the area for military 
purposes are closely related. 

By the very terms of article 26, this agreement 
for special protection is limited to “important his- 
toric monuments.” The benefit of this designa- 
tion, with the restrictions it imposes on the rights 
of belligerents, cannot result from a unilateral 
démarche ; the report of the Commission of Jurists 
therefore makes it clear that “it will be open to any 
State receiving the notification” through diplo- 
matic channels, “if it thinks it necessary to do so, 
to question within a reasonable time the propriety 
of regarding a particular place as an historic mon- 
ument.” Failure to raise any objection will be 
considered as equivalent to acceptance of the de- 
mand for immunity, and the immunity will then 
rest on an international agreement. 

With this reservation, it must be pointed out 
lastly that the same report shows that the term 
“historic monuments” has a broad sense in the 
draft. The Italian proposal included not only 
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historic, but also artistic monuments. The Com- 
mission considered it preferable to omit the word 
“artistic” for fear of creating a divergence in the 
texts of the new provision and the preceding ar- 
ticle, the wording of which was borrowed from the 
Hague Conventions (article 27 of the Regulations 
Respecting the Laws and Customs of War on 
Land, and article 5 of the Convention Respecting 
Bombardment by Naval Forces). 

One can only approve unreservedly the lofty 
thought which inspired this first attempt to estab- 
lish conventional regulations for the protection of 
monuments and works of art of the past, and hope 
to see them sanctioned one day by the adoption of 
a general convention. “They are illusive restric- 
tions,” it will be said, “a reversion to methods the 
ineffectiveness of which has all too often been 
proved.” The experiences of the past are of 
course discouraging. Doubtless also, the military 
command will always be inclined to base its actions 
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solely on the too well-known adage: omnia licere 
quae necessaria sunt ad finem belli, thus confirming 
Clausewitz’s words: “War is an act of force, and 
there is not limit to the use of force.” Rather 
than seek to impose on air-force operations restric- 
tions that would not stand the test, it might be 
preferable to endeavor to abolish that deadliest of 
all types of warfare: aerial bombardment. 

Nevertheless, from even this realistic point of 
view, the fact remains that the idea of the military 
objective will always determine the choice and use 
of the means of destruction. Therefore, if for no 
other motive than interest, regulations that would 
deprive belligerents of any reason for attacking 
historic and artistic monuments would be of a 
nature to safeguard those monuments “ from the 
dangers to which they are more and more being 


exposed by changes in the technique of modern 
warfare.” 


PART II. THE PROTECTION OF NATIONAL ARTISTIC AND HISTORIC POSSESSIONS 
THE NEED FOR INTERNATIONAL REGULATION 


Chapter I. Legislative Provisions Restrict- 
ing Freedom of Trade in Works of Art and 
Objects of Historie Interest 


Protective measures intended to assure the pres- 
ervation of a country’s artistic and historic pos- 
sessions come primarily under domestic law. The 
modern State considers itself as being entrusted 
in this respect with a mission of general interest 
which, calling for increasing intervention on its 
part, at the same time requires the setting up of 
appropriate technical organizations and the exer- 
cise of juridical powers that at times limit the 
right of individual ownership. The general plan 
of this study does not permit of a detailed account 
of the procedures employed by the State for this 
purpose, the best known of which is the classifica- 
tion of historic monuments and art objects (as 
important to the national heritage). Our interest 
here is in the international aspect of certain 
measures enacted by States to prevent the exporta- 
tion of works of art. Consequently, as a general 
rule it is solely to movable property that the pro- 
hibitive or restrictive measures to which our at- 
tention will be devoted apply. Nevertheless, in this 
respect, the controls on excavations constitute an 
important and very interesting exception. 
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There is certain movable property which be- 
longs to the public domain by reason of the use to 
which it is put, and is, as such, inalienable and 


“We are familiar with the proposals made at the Dis- 
armament Conference with a view to abolishing aerial 
bombardment. On June 8, 1934, the Conference adopted 
the following resolution: “The Conference, deeply im- 
pressed with the danger overhanging civilization from 
bombardment from the air in the event of future conflict, 
and determined to take all practicable measures to pro- 
vide against this danger, records at this stage of its work 
the following conclusions: 


“(1) Air attack against the civilian population shall be 
absolutely prohibited ; 

“(2) The High Contracting Parties shall agree as be- 
tween themselves that all bombardment from the air 
shall be abolished, subject to agreement with regard to 
measures to be adopted for the purpose of rendering effec- 
tive the observance of this rule.” 


“Even Vattel wrote (book III, chap.- IX, par. 168): 
“Buildings which honor humanity and contribute nothing 
to increasing the enemy’s power should be spared... . 
What is gained by destroying them? To deprive the 
human race, through sheer wantonness of these monu- 
ments of art, these models of taste, is to declare oneself 
its enemy.” 

“The preliminary draft international convention for 
the protection of historic buildings and works of art in 
time of war, 1937-38, is to be found in appendix A. 
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indefeasible. This includes pictures, statues, and 
art objects of every type forming the collections 
in museums, and of books, archives, and docu- 
ments in the custody of State libraries. Since 
these things cannot be privately owned, they may 
always be claimed if found at any time in the terri- 
tory of the State, even though, having been re- 
moved in the interval to another State, they have 
been alienated in a manner regular in the eyes 
of the lex rei sitae. Various legislations have ex- 
plicitly forbidden their exportation. 

Of even more delicate application in inter- 
national relations are legislative provisions de- 
signed to prohibit either the sale or the exporta- 
tion of works of art belonging to private indi- 
viduals. A cursory review of modern legislation 
shows that the number of such provisions has in- 
creased appreciably during recent years." A 
study of jurisprudence will convince us at the 
same time that they have but little effect in rela- 
tions between one country and another. 

1. The origins of modern laws which more or 
less rigorously prohibit the exportation of works 
of art, even privately owned, may be found in 
Italian law, especially that of the former Papal 
States. The Popes, being anxious to keep in their 
States the artistic treasures which constituted 
both an element of prestige and, through fidei- 
commissa, a means of influencing the patrician 
families of Rome, had long since issued strict 
regulations to prevent both the sale-and particu- 
larly the exportation of those treasures.” Early 
in the nineteenth century, an especially severe 
edict, the Doria Pamphili Edict of October 2, 
1802, issued during the pontificate of Pius VII, 
absolutely forbade the exportation outside Rome 
or the Papal States of any works of art whatso- 
ever of ancient times or the Rennaissance, and 
threatened with severe penalties both the person 
chiefly responsible for the exportation and such 
persons as assisted or abetted him in any way 
whatsoever. The famous Pacca Edict of April 7, 


= We are indebted to the International Museums Office 
for information on the most recent laws. 

" The origin of this legislation can be traced to a bull of 
Pius II (Enea Silvio de Piccolomini), dated Apr. 28, 1462. 

=F. Lepelletier, “De la prohibition d’exporter des 
objets d’art 4 l’étranger d’aprés la législation italienne,” 
Clunet, 1896, p. 962; A. Chrétien, “De la protection et de 
la conservation des monuments et objets d’art et d’anti- 
quité.” Ibid., 1903, p. 736. 
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1820, which so often is quoted, was less severe in 
some respects: it authorized the sale, within the 
city of Rome, of art objects and antiques belong- 
ing to private individuals, but required the seller 
and the purchaser to give notice of the contract to 
the State for the purpose of permitting it to exer- 
cise a right of preemption; exportation itself was 
only relatively prohibited, it being possible to ob- 
tain permission to do so from the Papal Chamber- 
lain. Lastly—and this was an innovation of con- 
siderable magnitude—the Pacca Edict initiated 
the application of the principle of classification to 
privately owned objects of very great value. It 
was these two edicts, which were applicable only 
throughout the Papal States, that the Italian 
Government cited in a case which created a great 
stir. In 1891, Prince Barberini Colonna di 
Sciarra had sold, in Rome, part of his collections 
to a French national residing there, and had been 
indicted for breach of the Doria Pamphili and 
Pacca Edicts, since the buyer, the Marquis de 
Ribiers, had shipped the purchased works of art 
abroad. The case, which reached the Court of 
Cassation, was settled by a decree of the Ancona 
Court on October 12, 1894. This decree, which 
reduced the penalty pronounced to a very small 
fine, thereby proved the ineffectualness of the old 
legislation based on the papal edicts.** 

Various proposals resulted in the passage of the 
Italian law of June 12, 1902, and later, the law of 
June 20, 1909, on antiquities and fine arts, which 
is still in force. This law renders inalienable not 
only all objects belonging to State collections, but 
also the objects owned by juridical persons, 
whether ecclesiastical or civil, which are of such 
value that they have been placed in a special cate- 
gory in the general cataloging of the kingdom’s 
art treasures. The sale or exchange of these ob- 
jects may be authorized by the Government, but 
only in favor of other juridical persons, and on 
condition that, as a result, there will be no danger 
of their not remaining in Italy. 

Article 8 of the said law states the principle of 
prohibiting the exporting of all objects presenting 
such historic, archaeological, or artistic interest 
that their exportation would seriously prejudice 
the national heritage. It is incumbent on an 
owner or possessor of objects of art who proposes 
to export them to inform the Export Office of his 
intention to do so, and, except when appeal is made 
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to a higher council, the Office decides on its own 
responsibility whether or not exportation may be 
authorized. If it is authorized, the exportation is 
subject to a special tax (art. 10) ; if it is prohibited, 
the State is permitted to become the buyer before 
the expiration of 20r4 months. Should the price 
named by the exporter not be accepted by the Gov- 
ernment, it may be fixed by a joint commission, 
but only with the consent of the exporter. If the 
exporter refuses to accept the procedure of the 
joint commission, or if the parties refuse to agree 
to the price fixed by it, the object, which up until 
then has been placed in the custody of the adminis- 
tration, is returned to the owner; but he is forbid- 
den to export it and is under obligation to preserve 
it in accordance with the provisions of the law 
(art. 9). 

2. In France, a body of laws which had been 
widely debated from the juridical point of view 
had, even prior to the law of March 30, 1887, 
compensated for the definite lack of provisions in 
the Civil Code relating to the terms of public own- 
ership. It had acknowledged movable property 
of an historic or artistic nature as inalienable and 
indefeasible when such property was designated 
for public use. Such designation could be ac- 
complished by either a formal decision of the 
competent authority or an instrument issued by 
the same authority publicly imparting to the 
objects in question a character of general utility, 
such as their deposit in a public museum or a na- 
tional collection. 

The law of March 30, 1887, while putting an 
end to the uncertainty resulting from inadequate 
legislative provisions, had refrained from any in- 
fringement of the right of private ownership. In 
fact, it applied the classification only to movable 
objects belonging to the departments, communes, 
and public establishments; it did not apply it to 
privately owned objects and excluded them from 
any protection. 

Furthermore, the effects of classification dif- 
fered according to whether it was a question of 
objects belonging to the State or objects belonging 
to the departments, communes, or public establish- 
ments. While the first were declared absolutely 
inalienable and indefeasible, the inalienability of 
the others was simply relative, since it was possi- 
ble to transfer them on authorization from the 
Government. 
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This law’s effect on previous legal status had, 
moreover, been debated. A decision of June 17, 
1896, of the Chambre des Requétes had decided 
that the purpose of the law of 1887 was not to ex- 
clude objects coming under the public domain of 
the departments and communes, from the protec- 
tion accorded them by former laws; the distinc- 
tion made by the law between objects classified as 
belonging to the State and those belonging to the 
departments and communes concerned only pri- 
vately owned objects and not those classified as 
public property which, being indefeasible and in- 
alienable, did not give rise to the application of 
article 2279 of the Civil Code and could be claimed 
permanently.® 

The law of December 31, 1913, which replaced 
that of March 30, 1887, clearly embodied the prin- 
ciple, which had already been set forth in the law 
of July 19, 1909, of classifying privately owned 
movable objects the preservation of which, from 
the point of view of history or art, is a matter of 
public concern. 

But the effects of classification differ mainly ac- 
cording to whether it is applied to objects owned 
by the State or other communities, or to objects 
belonging to private individuals. Those which 
belong to the State are absolutely inalienable; 
classification of those owned by the departments, 
communes, public establishments, or even public- 
utility establishments, makes transfer thereof 
dependent upon rather stringent conditions. 


* A State claiming movable property on this ground 
had the burden of proof of such designation. It was be- 
cause of inability to furnish such proof that, in 1886, the 
French State failed in the claim to the famous tomb of 
Phillippe Pot, now in the Louvre, which it maintained 
against a private individual, who, since he had acquired it 
openly, peacefully, permanently, unequivocally, in good 
faith, and as the owner, was protected by article 2279 of 
the Civil Code, Dijon, Mar. 3, 1886, Parliamentary Decree 
87, 2, 253 and note. 

*® Parliamentary Decree, 1897, 1, 257 and note of Mr. 
Guénée (claim by the city of Macon against a bona fide 
possessor of miniatures detached from the manuscript 
“La Cité de Dieu” belonging to the public library of the 
commune). 

“Concerning this law, see H. Eygout, Revue du droit 
public, 1922, p. 460. For discussions on the evolution of 
French legislation, see J. Metman : La législation francaise 
relative @ la protection des monuments historiques et des 
objets dart (Dijon, 1911); Boivin-Champeaux, Des re- 
strictions apportées @ la propriété dans un intérét e8- 
thétique (Paris 1913); J. Estéve, L’Art et la propriété 
(Nancy, 1925). 
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Moreover, alienation is not permitted except to the 
advantage of the State or other public or public- 
utility establishment. Transfer of objects in this 
category is invalid if it is permitted irregularly; 
the administration’s action for avoidance of con- 
tract, like the owner’s action for recovery of his 
property, is indefeasible. However, by deroga- 
tion from the principles applicable to matters of 
the public domain, the law has provided for re- 
imbursing the bona fide purchaser or the part- 
purchaser with the purchase price (art. 20, par. 
2), and has extended the benefit of this provision 
to the case of loss or theft (art. 20, par. 3). 

The classification of objects belonging to pri- 
vate individuals does not imply their inalienabil- 
ity; they may validly be sold to any purchaser, 
provided the sale is made within the country 
and the seller informs the Minister of Fine Arts 
thereof. 

Classified objects are indefeasible, regardless of 
the status of their owner and the cause of the dis- 
possession. If alienated in an irregular manner, 
lost, or stolen, they may still be claimed, without 
the possessor’s having recourse to article 2279 of 
the Civil Code. 

Lastly, article 21 of the law of 1913 contains the 
following provision: “Exportation of classified 
objects outside of France is prohibited.” The 
owner or holder of a classified object, if convicted 
of exporting it, is liable to the penalty enacted by 
law, in addition to being required to pay damages. 

After the close of the war of 1914-18, the fear 
that other nations would obtain possession of the 
country’s artistic treasures too easily, particularly 
because of a shortage of foreign exchange, led to 
the passage of a much more stringent law, which 
was not, however, to stand the test of experience. 
This law, which was promulgated August 31, 1920, 
prohibited in general the exportation of all objects 
of national historic interest without authorization 
from the Minister of Public Instruction and Fine 
Arts. It was applicable, apart from any classifica- 
tion, to furnishings dating prior to 1830, to the 
works of painters, engravers, designers, sculptors, 
and decorators deceased for more than twenty 
years on the date of exportation, and to objects 
discovered through excavations made in France. 
Article 3 of the law gave the State the right to 
retain the objects intended for exportation, on 


"HH. Eygout, Revue du droit public, 1922, pp. 478 ff. 
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either its own account or that of a department, 
commune, or public establishment, at the price 
named by the exporter. Lastly, an authorized 
exportation gave rise to the payment of an ad 
valorem duty which might amount to as much as 
25 percent. 

3. As regards recent legislation, mention must 
be made of the Austrian Federal law of January 
24, 1923, which prohibited the exportation of ob- 
jects of an historic, artistic, or cultural nature (law 
amended by that of September 25, 1923). Ex- 
ception is made only in the case of the works of 
artists still living and those of artists deceased for 
less than 20 years. This law is evidence of the 
imminent danger of mass exportation to which 
art objects were exposed by reason of the economic 
and financial crisis in which Austria was strug- 
gling. Thus, paragraph 4 a. authorizes the com- 
petent administration, in case of danger of 
exportation, to take all necessary security meas- 
ures, and particularly to make an inventory of 
objects of art and to place them under government 
supervision. An appeal to the Minister of Public 
Instruction against these decisions is not suspen- 
sive. Apart from such regulations, the Chief 
Executive is empowered, at the request of the 
administration, to take any other security meas- 
ure necessary. His decision, which must take into 
account the financial means of the owner or pos- 
sessor, is appealable on the part of either the 
owner or possessor, or the administration. Para- 
graph 5 sets forth the penalties incurred by 
offenders; the amount of the fines paid into the 
Treasury is set aside by the Ministry of Public 
Instruction for purposes of artistic interest. 

Yet establishing this law has not sufficed to pre- 
serve the nation’s artistic heritage from the forced 
sales to which owners have been driven by the 
country’s economic difficulties. Faced with this 
situation, the administration was compelled just 
recently to issue numerous licenses for sale and 
exportation. It is affirmed that the price of 
works of art sold during the last 2 years has risen 
to nearly twenty million Belgian francs. 

This law met immediately with keen opposition. 
It appears especially to have impaired the trade 
in works of art, and there even was danger that it 
might cause that trade to shift to certain foreign 
centers.” Thus, it was not long in being repealed 
and replaced by the finance law of December 31, 
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1921. In conformity with the law of 1913, which 
remained the nucleus of the matter, the law of 1921 
prohibited the exportation solely of objects that 
had been previously classified. The law recog- 
nizes the right to compensation in the case of 
classification of movable objects belonging to pri- 
vate individuals. Upon failure of the owner to 
consent thereto, classification may be officially de- 
clared by a decree debated in the Council of State. 
Aside from any classification, article 37 of the law 
institutes a right of preemption, in favor of the 
State, over “any public sale of works of art.” 
The exercise of this right places the State in the 
position of the highest bidder. The right of pre- 
emption is restricted here to public sales, while 
the Italian law of 1909 established it for any sale 
whatsoever (art. 6).” 

4, Certain States in Germany, such as Hesse, 
Oldenburg, and Wiirttemberg, had issued laws 
containing very complete regulations relating to 
the subject under discussion (Hessian Law of 
1902; Oldenburg Law of 1911; Wiirttemberg Law 
of 1920). The basic text for the Reich is article 
150 of the constitution. This article entrusts to 
the State’s protection and care the preservation 
of monuments and objects of artistic, historic, or 
natural interest. It also requires the Reich au- 
thorities to see that Germany’s artistic possessions 
are prevented from being exported abroad. By 
virtue of the power conferred upon it by this 
provision, the Reich has issued an ordinance on 
the exportation of works of art, the text of which, 
frequently changed, comprises the following pro- 
visions. Article 1 makes governmental authori- 
zation necessary for the exportation of any work 
of art entered on the list of works, the transfer of 
which to a foreign country would constitute a 
real loss to the nation’s artistic heritage. This 
list is drawn up by the Reich Minister of the In- 
terior; inclusion therein is compulsory when the 
central authority of one of the States requests it. 
Authorization to export a registered work of art 
must be granted by the Minister of the Interior, 
who makes his decision with the advice of a Com- 
mission composed of three members, one of whom 
is designated by the Reich Minister of Finance, 
while another, who must be a specialist in art 
matters, is designated by the central authority of 
the State in which the object is located at the time 
when the ordinance is carried out. In drawing 
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up the list, the Minister of the Interior is author- 
ized to give the necessary orders in connection 
with an examination of art objects and changes in 
their location and ownership. The unauthorized 
exportation of a registered work makes the of- 
fender liable to imprisonment and a fine, which 
may amount to as much as three times the value of 
the work of art. It may furthermore result in 
confiscation thereof. 


The legal controls applicable to excavations of 
archaeological, historical, or artistic interest come, 
in general, under domestic law. Certain coun- 
tries that are especially rich in ancient ruins have 
long since issued laws designed to prevent damage 
to ancient monuments and irregular exportation 
of the products of excavation. 

Here again it was the old legislation of the 
Papal States that furnished the first example of 
protective regulations. Among the most im- 
portant edicts, mention must be made of the one 
issued October 5, 1624, by Cardinal Aldobrandini, 
which prohibited the making of excavations with- 
out authorization, and required the owner of the 
land to notify the superior authority of any object 
of historical interest, within 24 hours of its dis- 
covery. The Pacca Edict made these rules more 
explicit and rounded them out by giving the State 
the choice between immediately purchasing the 
products of excavations and returning them to the 
owner; but it was incumbent upon the owner to 
keep them as catalogued objects, and the Govern- 
ment had the right of preemption, in case of sale. 

Although based on those precedents, the Italian 
law of June 20, 1909, on antiquities and fine arts 
indicates an appreciable broadening of the State’s 
powers at the expense of private ownership. The 
law entitles the State to engage in archaelogical 
excavations in any part whatsoever of the king- 
dom, on condition that it compensate the indi- 
vidual landowners; the State also has the right 
to expropriate the land in which excavations are 
to be made. It gives the State ownership of any 
objects discovered, on condition that it leave the 
owner one quarter thereof, or pay him an equiva- 
lent sum of money. In addition to these very 
broad powers of the State, the following numerous 
restrictions are imposed on individuals making 


* H. Eygout, loc. cit., p. 489. 
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excavations on their own land: the authorization 
required from the Minister of Public Instruction 
to begin excavations; the close supervision thereof 
by the administration; the surrender to the State 
of half of the objects discovered. Article 44—the 
most interesting in the field of international re- 
lations—deals with the excavations and dis- 
coveries made by foreign institutions or foreign 
private individuals. This article renders them 
subject to the same treatment as nationals, but 
specifies that discovered objects which are left to 
them by the State may not be exported outside 
the kingdom when such exportation would be of 
such a nature as to prejudice seriously the national 
historic or artistic possessions. 

The Greek law of July 24, 1899, is one of the 
most stringent of the contemporary laws on exca- 
vations. It declares to be State property all 
antiquities discovered anywhere whatsoever in 
Greece and decrees the State’s absolute monopoly 
on excavations and the preservation of the objects 
discovered. Mention may also be made of Ru- 
mania’s law of November 17-29, 1892, Egypt’s 
decree of August 12, 1897, and Spain’s law of July 
7, 1911. 

Of greater interest from the international stand- 
point are certain conventions concluded between 
States for the purpose of regulating a foreign 
State’s participation in carrying on excavations, or 
of determining the conditions under which for- 
eigners may participate in such work. 

The convention of April 13-25, 1874, between 
Germany and Greece regarding excavations at 
Olympia belongs to the first type.*® Under article 
1 thereof, the two governments each undertook to 
appoint a commissioner charged with supervising 
operations in connection with excavations on the 
territory of ancient Olympia. The Greek Gov- 
ernment pledged itself to give those commissioners 
complete assistance and to compensate, at its own 
expense, the owners or holders of any title what- 
soever to lands included in the excavations (art. 


Karl Strupp, Documents pour servir @ Vhistoire du 
droit des gens, 2d ed., Vol. I, p. 489, and by the same au- 
thor: Worterbauch des Vélkerrechts, Vol. II, s. v. Olympia- 
Ausgrabungen. Cf. ibid., Vol. I, s. ec. Denkmalpflege, int. 

“Karl Strupp, Documents pour servir @ Vhistoire du 
droit des gens. Vol. V, p. 335. 

“Karl Strupp, ibid., p. 144. 
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2); for its part, Germany assumed responsibility 
for financing the entire enterprise, particularly the 
payment of the salaries and wages of the employees 
and workmen. Complete ownership of the objects 
discovered was reserved to Greece; “it rested with 
her alone to give Germany, in recognition of the 
work carried on jointly and the sacrifices agreed 
to by Germany, duplicates of the objects found 
during excavation” (art. 6). Germany further- 
more obtained the exclusive right to make copies 
and castings of the objects discovered (art. 7). 
The treaty concluded October 10, 1922, between 
Great Britain and Iraq contains an article 14, pur- 
suant to which His Majesty the King of Iraq made 
a commitment to issue and enforce a “law on an- 
tiquities” based on the provisions annexed to 
article 421 of the Treaty of Sévres of August 10, 
1920.” This law, which was intended to replace 
the old Ottoman law, was to assure complete 
equality of treatment, in connection with archaeo- 
logical research, to the nationals of all States mem- 
bers of the League of Nations, and to those of any 
State to which His Britannic Majesty had, by con- 
vention, accorded the same rights as to the mem- 
bers of the League. Although the Treaty of 
Sévres has not been ratified, it is interesting to 
recall such of its provisions as became applicable 
between Great Britain and Iraq in consequence of 
the aforesaid provision." Article 421 of the 
Treaty of Sévres required the Ottoman Govern- 
ment to issue new laws on antiquities, and to 
“assure the execution thereof on a footing of per- 
fect equality among all nations.” An annex to 
article 421 defined the rules on which such legisla- 
tion was to be based. Those rules made the execu- 
tion of any excavation enterprise dependent upon 
authorization from the Ottoman Government; 
they prohibited the alienation of any antiquity 
except in favor of the competent Ottoman ministry 
and unless the latter refrained from acquiring it; 
they forbade the exportation of any antiquity 
without a permit issued by the said ministry. Au- 
thorization to undertake excavations was to be 
granted only to persons providing adequate proof 
of archaeological experience, yet the granting of 
such authorization was not to tend to “eliminate, 
without valid reasons, the learned men of any 
nation.” As for the distribution of the yield of 
excavations, it was to be made between the persons 
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who had engaged therein and the Ottoman minis- 
try, in a proportion to be fixed by the latter.” 

5. Lastly we must point out the recent and 
highly significant provisions of Spanish legisla- 
tion. Article 45 of the Republican Constitution 
of 1931 declares that “all of the artistic and his- 
toric wealth of the country constitutes the nation’s 
cultural treasure and shall be placed under the 
protection of the State.” Consequently, the 
State is empowered to forbid the exportation of 
objects of art and even to decree the expropria- 
tions which their security may require. For this 
purpose, it prepares the inventory of those objects 
and takes all measures necessary to safeguard and 
preserve them. The law of May 3, 1933, on the 
national artistic heritage makes exportation of 
any object of historic or artistic interest subject to 
administrative authorization. If the value of the 
object to be exported is greater than 50 thousand 
gold pesetas, authorization must be given by the 
Junta superior del tesoro artistico (Superior 
Board for Art Treasure] sitting in plenary session. 
Exportation is subject to payment of a graduated 
tax. In any case, the State may exercise the right 
of preemption. 


Chapter II. International Effectiveness of 
Legislative ‘Provisions Prohibiting the Sale 
or Exportation of Works of Art: Claims in 
Foreign Countries to Art Objeets Irregularly 
Alienated, Lost, or Stolen 


From the international point of view, the most 
important of the legislative provisions we have 
analyzed are those forbidding either the alienation 
or exportation of works of art forming part of 
public collections or belonging to private individ- 
uals. We shall see that their application in inter- 
national relations is hardly certain. We shall 
also see that the diversity between bodies of law 
and the conflicts of laws resulting therefrom 
render fairly uncertain the protection that should 
be assured the work of art in case of irregular 
alienation, loss, or theft. 


1. Art objects forming part of State collections 
and, in certain countries, those belonging to public 
establishments or even to establishments of public 
service endowed with civil personality, are, as we 
have seen, rendered either absolutely or relatively 
inalienable. If sold in the same country which 
imposes such inalienability, and then exported 
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abroad, or if transported clandestinely to a foreign 
country and sold there, may those objects be 
claimed under conditions absolutely assuring their 
repatriation? We shall see that in the present 
state of laws this is far from being true. 

In principle, it is the law of the place where the 
object is situated (lex rei sitae) at the time of its 
alienation which alone must be taken into consider- 
ation in determining the validity of the transfer 
of its ownership. The sale of items of public 
property, especially museum pieces, must therefore 
be considered invalid in any country if it occurred 
in the actual country in which such articles are ex- 
cluded by law from commercial transactions. The 
right to claim them from the foreign country to 
which, after such irregular sale, they have been 
transported clandestinely, must be allowed, subject, 
nevertheless, to the vested interests of bona fide 
third purchasers in that country (see below). 

Is this likewise so when, aside from cases of 
theft, objects belonging to the State’s public do- 
main or, more generally, things excluded from 
commerce by the law of their original location 
have been sold in a foreign country after being 
clandestinely transported there? 

In one system which seems to have won the ap- 
proval of the Institute of International Law dur- 
ing its Madrid meeting (1911), it would always be 
solely the law of the place where the thing is situ- 
ated that would be applicable in judging whether 
an object is alienable or inalienable. That was the 
answer given by Mr. Diena, rapporteur of the 
draft adopted by the Institute, to Edouard Clunet, 
who had stated the question clearly, pointing out 
particularly the case of the sale in France of a re- 
ligious object which had belonged to the Cathedral 


@ An international excavations conference has been held 
in Cairo (Mar. 1937), on the initiative of the International 
Museums Office, since this study was made. The Confer- 
ence worked out an international excavations statute on 
which we have commented in section no. 4, 1937, of the 
Revue de Droit International et de Législation compdrée. 
See also: E. Foundoukidis, Acte Final de la Conférence 
Internationale des Fouilles, avec observations prélimi- 
naires. Paris, International Museums Office, 1937. 

*Pillet, Traité pratique, Vol. I, p. 732-733; Poullet, 
Manuel No. 270; Niboyet, Manuel (1928), pp. 511-513 ; Arm- 
injon, Précis, Vol. II, No. 29-30. On the general question 
of the applicable law, see the resolutions adopted at its 
Madrid meeting (1911) by the Institute of International 
Law on the remarkable report of G. Diena, Annuaire de 
UInstitut de droit international, abridged collection, Vol V. 
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of Burgos and which the Spanish law had excluded 
from commerce [case of the Duke de Frias vs. 
Baron Pichon].* This is the solution implied in 
the first part of article 3 of the resolution adopted 
by the Institute: “It is for the lew rei sitae to de- 
termine which things are susceptible of being the 
subject of a given real right, and to limit, or debar 
claims.” In commenting on this provision, the 
eminent rapporteur wrote: “Only the law of the 
place where the object is situated at the time is, 
according to this text, applicable in determining, 
whether a movable object is alienable or inalienable 
in trade or extra commercium.” © 

Being bound up with economic prosperity, the 
free circulation of goods does, indeed, concern the 
local public order; it, therefore, does not call for 
other restraints than those permitted by the law of 
the place where the thing is situated.” 

Is this rule, which has the obvious advantage of 
providing a clear, logical solution to the conflicts of 
laws which may occur on this subject, acceptable 
in all its consequences in the country which en- 


“Annuaire de VTInstitute, Madrid meeting, 1911. 
Abridged collection, Vol. V, p. 1344. Cf. G. Diena, “Les 
conflits de lois en matiére de droits réels & l'Institut de 
droit international,” Revue de droit international privé, 
1911, p. 561 and especially p. 581, note 1. 

* Revue de droit international privé, 1911, loc. cit.—It 
must be pointed out that the aforementioned art. 3 of the 
text of the resolutions of the Institute does not, when 
referring to claims, consider the case of a movable object 
which, after being acquired regularly in a given country, 
is transported to another. Such a possibility is the sub- 
ject of article 5 of the same resolutions, an article to 
which we shall have occasion to refer again (see below) .— 
Cf. P. Arminjon, “La notion des droits acquis en droit 
international privé,” Recueil des Cours de VAcadémie de 
droit international, 1933, Vol. II, p. 73. 

“J. Valéry, Manuel, no. 623. 

“Niboyet, Manual (1928), no. 513, p. 641; Répertoire 
de droit international, s. v. Meubles corporels, no. 72-73. 
See also H. Desbois, “Des conflits de lois en matiére de 
transfert de propriété’, Clunet, 1931, p. 316: “This solu- 
tion, according to which the location at the time when the 
claim orignates is the one which must be considered, al- 
lows of only one exception: the part played by considera- 
tions of public policy, based on an irremedial conflict be- 
tween the two laws of the successive locations, in ex- 
ceptional cases justifies the application of the law of the 
present location by the courts of the State in which the 
property is actually located.” 

© However, certain laws permit compensating the bona 
fide acquirer with the purchase price (French law of Dec. 
31, 1913, art. 20, pars. 2 and 3). 

” Dalloz périodique, 1846, II, 212. 
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acted the inalienability? That is open to doubt. 
Rather, it seems that the object which is classified 
as inalienable will always retain that quality in the 
eyes of the law of that country. It follows that 
if this object, after being sold abroad, is again 
found in that country, it may still be claimed there 
by the state, without a third purchaser’s being able 
to allege the perfect regularity of his acquisition 
thereof in a foreign country. The fact is that, in 
the country of its origin, this object will never be 
considered as susceptible of private ownership. 
This is the solution upheld by Mr. Niboyet. One is 
confronted with what our learned colleague calls 
a conflict over the very existence of the institu- 
tion or law. Such conflicts cannot be settled. The 
fact of their entering into the question we are con- 
sidering—international recoginition of the in- 
alienability of objects of art in public ownership— 
furnishes the strongest argument in favor of in- 
ternational regulation of the matter. 

2. Aside from this question, there is the one 
brought up, in connection with objects which are 
public property, by the application to the bona fide 
purchaser of the safety rule for transactions: In 
the matter of movable property, possession is 
equivalent to ownership (art. 2279 of the Civil 
Code). It is well known that application of this 
rule in private international law is very much de- 
bated, largely because of the variations existing in 
domestic law as to its exact scope. Let us first re- 
call that the purpose of the rule is to protect from 
the owner’s real action the third bona fide pur- 
chaser who obtains the movable property merely 
from a precarious possessor, for example, from a 
depositary. On the contrary, the latter remains 
subject to both the claim action and the personal 
action for restitution. This being the case, it is 
self-evident that in a country where art objects 
are in public ownership, they are entirely and 
permanently free from the application of the 
maxim: in the matter of movable property, pos- 
session is equivalent to ownership.” Since such 
objects may not be privately owned in the said 
country, their possessor will never be allowed to 
assert his property rights against the State’s claim. 
Such claim is even indefeasible. There is an old, 
well-established body of law on this point. As 
early as 1846, the Court of Paris” declared the 
purchaser of an autograph of Moliére belonging 
to the Royal Library liable to the State’s claim 
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thereto, thereby reversing a decision of the Court 
of Seine, which had stressed the good faith of a 
third purchaser and the absence of any distinc- 
tive mark on the diverted article indicating its 
origin and inalienability. 

This is not the case when the object scheduled 
as public property has been sold by its possessor 
in a foreign country to which it was conveyed. 
In such case, application to the bona fide pur- 
chaser of the rule: in the matter of movable prop- 
erty, possession is equivalent to ownership de- 
pends entirely upon the law of its new location. 
If, therefore, that law recognizes the rule, in the 
matter of movable property, the bona fide third 
purchaser of an art object of public ownership 
will be protected from any claim to it.” 

In the frequently cited case of the Duke de Frias 
vs. Baron Pichon the latter was sued in a claim 
involving a silver ciborium which had belonged 
to the Cathedral of Burgos and had been declared 
inalienable by Spanish law. The disputed object 
had been sold by the abbess of Santa Clara con- 
vent, in order to relieve the convent’s financial 
distress, to persons who had taken it to France and 
sold it there to amateurs and connoisseurs of art. 
Note that it was in France, and not in Spain, that 
the defendant acquired it in good faith. The 
Court of the Seine * merely ruled out the claim 
for restitution, stating that “the social interest 
which prompted the rule laid down by article 2279 
of the Civil Code required the application of the 
French law alone.” It must be pointed out that 
this decision, which appears at times to have been 
misinterpreted, was based solely on article 2279 
considered as public policy in France, the court 
having stated explicitly that there were no 
grounds for considering the fact that the object 
might have been rendered inalienable by the 
Spanish law. 

3. The circumstances attending the restoration 
to the Louvre, in 1913, of the famous painting, 
la Gioconda, which had been stolen 2 years pre- 
viously, occasioned rather curious legal proceed- 
ings. The Florentine expert Géri had received 
from the thief, a certain Peruggia living in Paris, 
a written offer to sell the picture. He succeeded 
in persuading Peruggia to go to Italy with the 
stolen masterpiece. Upon his arrival in Florence, 
the thief was arrested, and the retrieved picture 
was returned to France by the Italian Govern- 
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ment. Subsequently, the expert Géri brought 
action against the French State for payment of a 
claim amounting to 20 percent of the value of the 
picture. He based this claim on article 718 of the 
Italian Civil Code, which grants the finder of a 
lost object compensation in proportion to the value 
of the object. The Court of the Seine ™ declared 
the claim unfounded. Its decision seems to us 
justified, because it was impossible, under the cir- 
cumstances, to speak of a “lucky find” in the 
proper sense of the term, and article 718 of the 
Italian Civil Code was consequently inapplicable. 
The painting had not been “found” in the strict 
sense of the word, but offered by the thief to the 
person claiming to be the discoverer, who was 
entirely aware of its fraudulent origin. How- 
ever this may be, this so-called lucky find does not 
appear to have been made in Italy, which evidently 
was the reason for invoking article 718 of the 
Italian Civil Code; the picture was in Paris, and 
not in Italy, at the time when the thief revealed its 
existence to the claimant. We cannot therefore 
agree with the criticism of this decision formu- 
lated by Pillet.** Only the grounds for the judg- 
ment, which attributes to article 718 of the Italian 
Civil Code the character of a “police and public 
security law”, seem to us open to criticism. At 
the very least, there is incorrect wording there; 
the judgment in question is a matter of real law 
and not one of law and order.” 

4. The inalienability sometimes imposed on 
works of art and objects of historic interest may 
originate from an inalienability clause contained 


"The same solution is accepted in Germany. See A. 
Nussbaum, Deutsches Internationales Privatrecht, p. 309. 

= Court of the Seine, Apr. 17, 1885, Clunet, 1886, p. 593. 
“Whereas”, stated the Court, “it is unnecessary to ascer- 
tain whether, under the Spanish law, the object claimed by 
the Duke de Frias was, because of being a holy vessel, 
endued with an indelible character implying absolute in- 
alienability; ... that, as regards movable property 
properly speaking, if it is a question, as here, of posses- 
sion, the social interest which prompted the rule laid 
down in Article 2279 of the Civil Code requires that 
French law only be enforced; that in such cases, the real 
law must be enforced and, in truth, constitutes a police 
regulation binding, according to Article 3 of the Civil 
Code, on all persons living in French territory.” 

*® Court of the Seine, June 26, 1918, Clunet, 1918, p. 1249. 

“ Traité pratique, vol. I, p. 731. 

*For the point of difference, see Niboyet, Manuel, no. 
505. 
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in an act under civil law between living persons or 
on the occasion of a death. The validity of such 
clauses depends entirely upon the law of the place 
in which the property is located. In English law, 
the trust may involve a dividing of the property 
(legal ownership and equitable ownership), or, 
more precisely, a radical change in the property’s 
attributes which, due to the restrictions imposed 
by such change on the right of alienation, will gen- 
erally be considered as contrary to the principle of 
free circulation of property if the movable objects 
entailed by the trust are located in Belgium or 
France. The case of Van der Heydt and Burth 
ws. Robert Peel constitutes an interesting prece- 
dent. In 1898 Sir Robert Peel had sold, in Paris, 
to a Mr. Kleinberger, a picture dealer, five oils of 
great value belonging to the Drayton Manor col- 
lection, which had been entailed, as had the manor 
itself, under a trust. The trustees had a writ is- 
sued againt Peel, the holder of the entailed prop- 
erty, for nullity of the sale and recovery of the 
paintings. The Court of the Seine dismissed their 
case, declining the charge of inalienability result- 
ing from the trust to be contrary to the public- 
policy rule on the free circulation of property.” 
In consequence of this judgment, the inalienability 
encumbering the objects sold ceased at the time of 
their being brought on French territory. There- 
fore, their sale by the holder of the entailed prop- 
erty ; the trust for which did not affect his personal 
capacity to transfer them, had to be deemed valid 
in France, even though it would have been consid- 
ered null and void in England. As a matter of 
fact, the management of movable property and the 
rights that it represents are matters of public order 
and, as such, come solely under the law of the place 
where the property is situated. Neither the 


* Court of the Seine, June 28, 1901, Parliamentary De- 
cree, 1902, 2,361, with note by H. Decugis. This judgment 
is, moreover, open to criticism in the analysis it gives on 
the institution of the trust. Cf. Mr. Travers’ study in the 
Revue de droit international privé, 1909 p. 521 ff. 

™ Decision reported by H. Lewald in the Répertoire de 
droit international Lapradelle-Niboyet, s. v. Droit interna- 
tional privé, Allemagne, No. 268. 

*® Court of Douai, Dec. 11, 1891, Parliamentary Decree, 
1894, 2, 193, with note by Mr. Ch. de Boeck. 

"For instance, this would be the case if the object was 
originally transferred by a precarious possessor, for ex- 
ample, a depositary, to a country where bona fide posses- 
sion does not protect the purchaser from a claim brought 
against him. E 





nationality nor the place of residence of the persons 
concerned enters into the picture in this connection. 

Germany has the same provision. An unpub- 
lished judgment of December 14, 1922, of the Court 
of the Empire recognized that when a piece of 
movable property forming part of a German trust, 
and consequently inalienable in Germany, is re- 
moved to a foreign country and transferred there, 
the question of inalienability depends solely upon 
the law of its new situation in that country.” 

These provisions appear incontestable. They ap- 
ply the well-established rule whereby both movable 
and immovable property are governed by the law 
of their actual place of location when considered 
individually. The laws also thereby infer that 
the lea rei sitae is relevant when it is a question of 
deciding on priority suits, privileges, or other in- 
cidental rights, such as the right of retention.” 

5. Under article 2279 of the Civil Code, a claim 
may be brought against even the bona fide pur- 
chaser in case of loss or theft. On the other hand, 
if the owner has parted with the object voluntar- 
ily, for instance, by entrusting it to a person who 
has transferred it irregularly to a bona fide third 
party, a claim may not be brought against that 
third party. This is so in the case of a breach of 
trust. The same provision is generally recognized 
in the case of swindling, although it may be quite 
debatable here. In such cases, the owner can only 
bring suit against the person to whom he entrusted 
the object; he has no right to sue a third party 
to whom the object has been transferred. 

Application of the rule: in the matter of mov- 
able property, possession is equivalent to owner- 
ship, and the restraint to be exercised in applying 
it in the case of loss or theft cause serious compli- 
cations when movable property, such as a work of 
art, is transferred from one country to another. 

One case does not give rise to any difficulty. A 
piece of movable property has been lost or stolen 
in Country A and has been purchased by no one 
prior to being conveyed to Country B.” Cer- 
tainly, it is the law of the latter country, which 
alone governs the claim to the property. The 
owner of this object will therefore be able to bring 
claim for it in Country B against a bona fide pur- 
chaser only under the conditions and within the 
time limits fixed by the law of its new location; in 
Belgium and France these are contained in article 
2279, par. 2 and article 2280. It is therefore the 
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law of the place where the present possessor has 
acquired the movable property that must be con- 
sulted. Consideration of the law of the country 
where the property was stolen, lost, or found is 
unwarranted.®° 

The difficulties begin when a movable object, 
after being acquired in a given country, is removed 
to another country whose laws enforce the rule: in 
the matter of movable property, possession is equiv- 
alent to ownership. 

Such difficulties stem from the opposition arising 
here between two conceivable titles to the pur- 
chase, governed by two different laws, one of 
which holds to the location of the object at the 
time of its purchase in Country A, while the other, 
for reasons of public policy, considers the mere 
possession of the object in Country B a case of 
new acquisition. 

From the point of view of the law of the place 
where the object is situated at a time of its pur- 
chase, it may be said that removals following pur- 
chase nowise change the legal situation created 
under this law. It is therefore the latter which 
will govern the conditions and time limits of the 
claim. Thus it will be admitted that, if the law 
of the country where the property was acquired 
debars any claim against the bona fide purchaser 
of a lost or stolen object, the latter may avail him- 
self of that law anywhere, and that he is protected 
from the application of article 2279, par. 2, which 
authorizes a claim for three years, even though 
the object is found in Belgium or France. In 
further application of the same idea, it must be 
admitted that if, on the other hand, the same law 
allows a claim to be made over a period of more 
than the 3 years fixed by article 2279, par. 2, the 
purchaser cannot take advantage of that article 
against the dispossessed owner, even if the object 
is found in Belgium or France.** It would also 
follow that if the law of the original location 
authorizes a claim against the bona fide purchaser 
of movable property alienated through a breach of 
trust, the claim should be allowed even though the 
law of the place in which the property was located 
restricted it to a case of theft: 

If, on the other hand, the very fact of possessing 
the object and bringing it into Belgium or France 
is regarded as a case of new acquisition (acquisi- 
tion lege or, according to others, presumption of 
ownership) established by the Civil Code for rea- 
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sons which, based on the security of personal trans- 
actions, must be considered as in the public interest, 
this case of new acquisition necessarily takes pre- 
cedence over any previously acquired right. To 
illustrate, it will follow that a claim to a lost or 
stolen object will always be limited in Belgium and 
France by the provisions of articles 2279 and 2280 
of the Civil Code, regardless of the laws in force 
in the country in which it was acquired.” 

In this controversy there is no conflict, strictly 
speaking, between the principle of respect for 
vested interests and local public policy. Viewing 
the matter closely, it is a question of determining 
where the vested interest is, and, in order to decide 
that, to investigate whether, for reasons bound up 
with the local public policy, the law of the new 
place in which the object is situated must be con- 
sidered as the sole law capable of creating a vested 
interest, rather than the law of the place where the 
object was acquired. 

Each of these opinions has its advocates. After 
all, the contrast in these ideas can be explained by 
the divergence of opinions subsisting in domestic 
law on the scope of the maxim: in the matter of 
movable property, possession is equivalent to own- 
ership. If it is regarded as a safeguard, not of 
mere bona fide possession as such, but only of bona 
fide acquisition by direct transfer, then article 2279 
of the Civil Code will be declared inapplicable if 
purchase was made in a foreign country, “the ac- 


© Pillet, Traité pratique, no. 362. 

™ Niboyet, Manuel no. 374, 511, and Répertoire de droit 
international, s. v. Meubles Corporels: Poullet, Manuel 
no. 270; H. Desbois, op. cit., Journal du droit international, 
1931, p. 313, note 30. 

* Lerebours-Pigeonniére, Précis de droit international 
privé, no. 355, which shows very clearly that, while, in 
principle, a right to movable property regularly acquired 
in one country, in accordance with the law of its location 
at the time of acquisition, holds good despite transfer of 
the property to another country, this is not so when a new 
case of acquisition by a third party arises in opposition to 
the old right acquired as a result of the intervention of the 
law of the new location. Cf. Valéry, Manuel, no. 622.— 
For Germany, H. Lewald, who puts the question very well 
in the Répertoire Lapradelle-Niboyet (s. v. Droit inter- 
national privé, Allemagne, no. 279 ff.) himself admits that 
if the law of the new place in which the object is situated 
recognizes the possibility of a bona fide possessor’s acquir- 
ing an object taken from its owner in Germany, the Ger- 
man owner will be deprived of ownership, regardless of 
section 935 of the B. G. B., a provision prohibiting acqui- 
sition in case of loss or theft. 
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tual making of the bona fide purchase implying 
that a stand is taken at the time of purchase.* If, 
on the other hand, this maxim is considered as a 
provision safeguarding mere bona fide possession 
of all movable property found in Belgium or 
France, it will be admitted that article 2279 is 
applicable due to the very fact of transfer of the 
object to those countries.” 

The effects of the removal of property from one 
territory to another on real rights existing in con- 
nection with such property were discussed by the 
Institute of International Law during its Madrid 
meeting in 1911, Mr. Diena being the rapporteur. 
This question is the subject of article 5 of the 
resolutions, the first paragraph of which reads as 
follows: 


“Art. 5. In case of removal of property from 
one territory to another, the real rights in the 
goods, validly acquired, in accordance with the 
rules set forth above, during the time of their 
location in a given territory, must be respected, 
even though they are later found in a different 
territory.” 


It should be noted that this text makes no pro- 
vision for the case where, in accordance with the 
law of the place of its original location, there is a 
claim against the bona fide possessor. It was 
deemed that in such case there never is a vested 
interest.* The Institute’s text provides only for 
the case where a claim is denied in accordance with 
the law of the original location. The discussions, 
limited to this subject, show that while the Insti- 
tute did not succeed in defining the exact nature 
of the vested interest in the case where direct 
transfer of the object to a bona fide purchaser 
constitutes title to the acquisition, it did, however, 
intend to safeguard such purchaser against a 
claim for restitution when such claim is denied 


® H. Desbois, op. cit., and also: Niboyet, Manuel no. 511; 
Pillet, Traité pratique, no. 361, in which the author points 
out, in support of his opinion, that if in the settlement of 
an estate there is an item of tangible movable property 
not belonging to the deceased, the heir cannot allege his 
good faith in refusing to give it up. 

™“ Lerebours-Pigeonniére, loc. cit. 

= Cf. Annuaire de VInstitut de droit international, 
abridged collection, vol. V, p. 1845, remarks of Mr. Pillet. 

“Cf. the above-mentioned study of Mr. Diena, “Les 
conflits de lois en matiére de droits réels A l'Institut de 
droit International,” Revue de droit international privé, 
1911, pp. 580-581. 
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by the law of the place where his acquisition was 
made. Mr. Strisower’s amendment had stated the 
question clearly by proposing to specify that by 
the term “vested interest” there must be under- 
stood “particularly the vested interest of the 
possessor to reject a claim because of the special 
way in which he acquired the thing.” This 
amendment was opposed by Mr. Jordan, who re- 
ferred to the public policy character of article 
2279. The remarks exchanged during the dis- 
cussion tend to show that the Institute concurred 
in the idea on which the Strisower amendment was 
based. However, it would have been interesting, 
from the point of view of those who were in favor 
of the amendment, to confirm it by voting on a 
formal text. But the author of the amendment 
personally waived that, believing himself entitled 
to consider it as superfluous.” 

6. The classification of art objects belonging to 
private individuals does not, therefore, have the 
effect of excluding them from public dealings; in 
general, it entails only their owner’s obligation to 
abide by certain formalities, particularly the one 
requiring him to inform the competent adminis- 
tration of any transfer, in order to permit the ad- 
ministration to follow up objects transferred to a 
new owner. The sale of classified objects of pri- 
vate ownership, even though agreed to in viola- 
tion of this regulation, is nevertheless valid; it 
merely makes the seller liable to the penal sanctions 
enforced by law. On the other hand, exportation 
of registered objects outside the country is pro- 
hibited. What is the sanction for such prohibition 
in international relations? This question has 
come up in a few legal cases whose very rarity is 
explained by the purely territorial scope of such 
regulations and shows how ineffectual they are in 
the relations between one country and another. 

The well-known case of the sale of the finest 
masterpieces in the Barberini collection authorized 
by Prince Colonna di Sciarra is of no real interest 
from the international point of view. True, the 
purchaser’s transfer of those objects to France did 
give rise to an order to take them into protective 
custody, issued by the President of the Civil Court 
of Rome. Action was taken to prevent execution 
of the order in France; but for reasons of proce- 
dure, which have no bearing on the problem of in- 
ternational law brought up by the execution abroad 
of such decisions, the demand for exequatur was 


Documents & State Papers 








\S- 


as 


g, 
or 


nt 


ed 


la- 


ns 
on 


ich 


est 
red 
est 
the 
lid 
ive 
urt 
ion 
Ce- 


pad 


vas 


rs 


rejected by both the Court of Paris and the Court 
of Cassation of France.** 

Interesting from another aspect is the decision 
handed down on July 31, 1918, by the High Court 
of Justice of England (Chance. Div.) in the case 
brought by the Italian Government against the 
Marquis Cosmo de’Medici Tornaquinci et al.* 
The problem of international law is stated 
therein in a very clear fashion. The decision de- 
fines with perfect clarity the strictly territorial 
scope of any legislation prohibiting the exporta- 
tion of works of art, and of the right of preemp- 
tion reserved to the State. 

Some family archives of great historic interest, 
known by the name of “the Medici Archives” had 
secretly been transferred from Italy to London, 
where they had been put up for public sale. In 
view of the excitement aroused by the announce- 
ment of the sale, particularly in Florence, the 
Italian Government instituted against the British 
authorities a summary action which, without pre- 
judging the substance, that is, the character and 
ownership of the documents put up for sale, at- 
tempted to prevent the dispersion of this historic 
treasure by postponing the announced sale. The 
Italian Government based its claim on two distinct 
reasons. It claimed a large share of the docu- 
ments as State documents (atti di Stato), which 
consisted chiefly of the diplomatic correspondence 
of the old governments of Florence although this 
correspondence had been allowed to fall into the 
hands of the Medici family, even so it constituted 
State property. Without expressing a definite 
opinion on the question of ownership, the High 
Court issued the court order requested by the Ital- 
ian Government: there was a possibility, at least 
prima facie, that the claimed documents were in 
fact that Government’s property. 

But, aside from those documents, the archives 
put up for sale consisted of documents which the 
demanding government could not claim as State 
documents. In connection with these objects of 
purely historic interest, it invoked the right of pre- 
emption recognized to the State by article 9 of the 
law of June 20, 1909. Such claim, advanced on 
the basis of things no longer in Italy, was neces- 
sarily doomed to failure: although a manifestation 
of the territorial authority of the sovereign State, 
the right of preemption could not be exercised 
over objects situated under the jurisdiction of a 
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foreign State. The High Court stated that the 
Italian law of 1909 prohibiting the exportation of 
the objects referred to therein was applicable only 
while they were on Italian territory, and that it 
could not be incumbent upon the British authori- 
ties to order that objects illegally exported from 
Italy be returned, on their decision, to the place 
where they would have been situated if they had 
not been exported. In those circumstances, the 
British judge could not hand down a decision or- 
dering that the sale of those objects in England be 
stopped. 

Although the decision we have just analyzed was 
not followed by a decision on the merits—the case 
having ended in a compromise permitting the 
repatriation to Italy of the greater part of the 
documents of a truly historic character—it does 
make very obvious the purely territorial nature of 
the laws restricting the free exportation of works 
of art and documents of historic interest. 

7. On various occasions the courts have been 
called upon for decisions on claims for restitution 
advanced by Russian refugees in connection with 
objects of art confiscated by the Soviet Government 
and discovered by their owners in foreign coun- 
tries. Although this question does not, properly 
speaking, fall within the scope of this study, it may 
be interesting to mention the outcome of such 
claims because of the high feeling aroused in art 
circles through the sale and dispersion of those ob- 
jects. 

The expropriation, without compensation, of ar- 
tistic possessions belonging to private individuals 
has been explained in Soviet Russia as a nationali- 
zation measure which must entail their designation 
to the public use and, therefore, their inalienability. 
As a matter of fact, numerous objects, after being 
placed for a short while in the custody of a museum 
or duly authorized institution, were put up for 
sale by the Soviet Government for purely financial 
reasons. Since the sales were often held in a for- 
eign country, it was on such occasions that the dis- 
possessed owners very often attempted to exercise 
their rights. But their claims appear generally 
not to have been sustained. 


* See Clunet, 1892, p. 973 ; 1894, p. 311; 1895, p. 694. Cf. 
the aforementioned article by Lepelletier in Clunet, 1896, p. 
962 and Pillet, loc. cit., p. 730. 

* See Rivista di diritto internazionale, series III, vol. 
I, 1921-1922, p. 194. 
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In England, the Court of King’s Bench and the 
Court of Appeal denied the claim of a dispossessed 
owner in the following case.*® Princess Olga 
Paley, widow of Grand Duke Paul of Russia, 
brought before the British authorities a claim to 
a collection of movable objects (hangings, pictures, 
rugs, etc.) against Norman Weiss and others who 
declared themselves the legitimate owners thereof 
because of having purchased them, in 1928, from 
Gostorg, a sales agency of the Soviet Government. 
It was proved that the objects claimed had actually 
belonged to the plaintiff; but the defendants in- 
voked two Soviet decrees to prove that the dis- 
puted objects had been the property of the 
Russian State since 1918: the decree of March 18, 
1923, which declared as national property the 
works of art and antiquities in the custody of the 
State museums; and the decree of November 19, 
1920, which confiscated all the movable property 
of citizens who had fled from the country. The 
defendants’ argument was recognized as well 
founded, and the claim was denied. The ques- 
tion of the incompatibility of the confiscation of 
the property with English public policy was not 
brought up by the judges. The well-known judg- 
ment handed down by the Court of Appeal in the 
case of Luther vs. Sagor had, moreover, already 
ruled out that objection in a similar case. The 
British judges merely deemed it proved, on the 
basis of the aforementioned decrees, that at the 
time when the objects claimed by Princess Paley 
were sold by the Soviet Government to the defend- 
ants, they belonged to the Russian State. It must 
be pointed out, in the case in question, that the 
defendants in the claim for restitution had ac- 


® Court of King’s Bench, Dec. 3, 1928; Court of Appeal, 
Mar. 21, 1929. Revue de droit international privé, 1929, 
pp. 321 and 662. 

Cf. Revue de droit international privé, 1929, the im- 
portant note of Mr. Niboyet. 

* See, for example, the Optorg Case; Civ. Court of the 
Seine, Dec. 12, 1923, Clunet, 1924, p. 436. 

* Clunet, 1929, p. 184, and ibid., p. 13, article by Mr. 
Philonenko. 

® Berlin Court of First Instance, Nov. 1, 1928, Clunet, 
loc. cit., Cf. A. Nussbaum, Deutsches Internationales 
Privatrecht, p. 305. 

“ Court of Cassation, Mar. 5, 1928; Revue de droit inter- 
national privé, 1929, p. 288. 

* Cf. the above-mentioned note by Mr. Niboyet, p. 295 
and 296. 

* See appendix B. 
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quired their rights in Russia, and that that cir- 
cumstance was considered as being particularly 
favorable for them.* Such jurisprudence is open 
to criticism in that it leans too heavily on the fact 
of recognition of the Soviet Government. The con- 
trary solution prevailed in France.” 

But it has happened that the Soviet Govern- 
ment itself has sold objects of an artistic char- 
acter in a foreign country after confiscating them 
in Soviet Russia. This was true in the case of the 
auction in Berlin to which Prince and Princess 
Dabischa-Kotromanicz raised _ objections.” 
Nevertheless, the Berlin Court of First Instance 
dismissed the plaintiffs’ suit; it expressly ruled 
out the objection based on the German public order 
(art. 30 of the Preliminary Law of the German 
Civil Code), declaring as compatible with the 
German law the transfer of property following 
what the judgment called an expropriation with- 
out compensation.” It appears certain that in 
France, on the other hand, the dispossessed owners 
would have been permitted to claim their property 
in such acase. This was the outcome of the well- 
known judgment delivered March 5, 1928, by the 
Chambre des Requétes in the case of the Russian 
State vs La Ropit Company et al. 

Assuming that the objects were sold in a country 
such as Germany where the law of their new 
location (lea rei sitae) deems the sale valid, the 
results of such sale must very likely be recognized 
inany country. The purchasers, being covered by 
a new right constituted independently of the force 
of the relevant law by reason of the situation of 
the property, will doubtless no longer find the 
spoliatory origins of their seller’s right objected to 
in a third country. In any case, if, in agreement 
with certain authors and a few court decisions, 
article 2289 is considered as applicable by reason 
of the sole fact of the location of the sold objects 
at the time of the trial, bona fide possessors will be 
protected in Belgium and France by the maxim: 
in the matter of movable property, possession is 
equivalent to ownership.® 


Chapter III. International Sanction of Pro- 
hibitions Concerning Alienation and Expor- 
tation. Draft International Regulations 


Modern legislation protecting works of art and 
objects of historic character reveals a rather strik- 
ing harmony of views, which is due primarily to 
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the growing interest of the public in most coun- 
tries in the preservation of the nation’s artistic 
and historic possessions. But it is no less true 
that the application of their regulations in inter- 
national relations has remained rather limited to 
date. This situation may be explained by a 
great many reasons. 

Even in the case of objects designated as public 
property such as those belonging to museums and 
public collections, international protection is far 
from always being effectual. Although the ob- 
jects are inalienable and indefeasible, either be- 
cause of belonging to the State or of having been 
classified, these characteristics do not follow them 
to a foreign country, since the law of their new 
situation alone is relevant in a decision on what 
is disposable or is not disposable in business trans- 
actions or outside them. Assuredly, if the 
clandestine exportation originates in theft prop- 
erly so-called, the dispossessed administration 
may claim the stolen object anywhere, and there 
is but little doubt that in such a case it will almost 
always be assured of the courteous assistance of 
the public authorities of the foreign country, who 
will facilitate the search for, and restitution of, 
the object. Furthermore, the law of the place 
must not authorize the possessor of the stolen ob- 
ject to avail himself of the rule: in the matter of 
movable property, possession is equivalent to 
ownership. But, while the laws provide ample 
means for bringing claims against the thief him- 
self, the instigator of the theft or, very frequently, 
even against a third non bona fide purchaser, and 
maintain the full length of the time limit with 
regard to those persons, the majority of the laws 
closely restrict the time limit for the claim against 
the bona fide possessor. Experience has borne 
out the fact that, in the matter of works of art, 
the three-year time limit, for instance, as fixed by 
article 2279 of the Civil Code, is often too short, 
since the thief or the non bona fide acquirer has 
every opportunity to conceal them during that 
period. At the expiration of the time limit, the 
bona fide third party to whom the object has been 
sold will, from the time of acquiring it, be pro- 
tected from any claim for restitution. 

Nor is this all. Under our laws, a claim against 
the bona fide possessor is allowed only in the case 
of loss or theft. It is not allowed, as we have seen, 
when the owner has been dispossessed by a misde- 
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meanor other than theft, even though it might be 
somewhat analogous to theft. Thus a claim is not 
allowed when dispossession is due to voluntary re- 
linquishment, as in the case of a breach of trust, 
infringement of custody, or even, according to very 
general public opinion, swindling. There follows 
the very serious consequence that a claim for resti- 
tution is not applicable to art objects disposed of 
by the person in whose custody they were placed, 
from the moment they are in the hands of a third 
party who is a bona fide possessor. 

These same restrictions against lodging a claim 
for restitution obviously apply to objects of artistic 
or historic interest belonging to private individ- 
uals. On the other hand, we know that these 
objects may still be alienated, even if they have 
been classified. The only effect of classifying 
them is to prohibit their exportation, or to estab- 
lish the State’s right of preemption with respect to 
them. These measures are, at present, ineffectual 
outside the territory of the State enacting them. 
We shall have to consider whether there is need 
for contemplating international sanctions insofar 
as they are concerned. 

It is understandable now, in the face of the un- 
certainty of the law and its only relative effective- 
ness in international relations, that the idea was 
conceived of adding to the protection given works 
of art and objects of historic interest the further 
guaranty of international regulations. This idea 
had long since found advocates in certain coun- 
tries, especially Italy. It was considered in 1933 
by the International Museums Office, which framed 
a preliminary draft international convention for 
the purpose of assuring “the repatriation of objects 
of artistic, historic, or scientific interest, if lost, 
stolen, or the subject of unlawful alienation or 
exportation.” This preliminary draft was sub- 
mitted to the governments for study, following a 
resolution adopted by the Assembly of the League 
of Nations during its fourteenth meeting.” 

As stated in the preamble of the preliminary 
draft, the starting point of the convention stems 
from the Assembly’s recommendations under date 


* See appendix B,1. Concerning this preliminary draft, 
see in the review Mouseion, 1933, vol. 23-24, the report to 
the International Commission on Intellectual Cooperation, 
by Mr. E. Foundoukidis, Secretary General of the Inter- 
national Museums Office (Sept. 1982 to Sept. 1933), p. 
242 ff. 
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of October 10, 1932. Those recommendations, 
which were adopted by the Assembly upon the pro- 
posal of its Sixth Commission, were the outgrowth 
of a resolution dated July 23, 1932, of the Inter- 
national Commission on Intellectual Cooperation, 
wherein the said Commission expressed the desire 
to submit to the Member States of the League of 
Nations a group of recommendations deserving of 
close attention. In fact, one may find in them, 
fortunately very clearly expressed, the various con- 
siderations of a decidedly complex nature, which 
must be taken into account in any attempt to settle 
the matter by means of a convention. 

In its resolution, the Commission laid special 
emphasis on the happy results that might be ob- 
tained from “an extensive movement of exchange 
and collaboration between public art collections, 
thus permitting the national spirit of the various 
peoples to radiate beyond the frontiers where it 
was given expression; enabling the museums to 
invest their collections with increasingly universal 
character; and, lastly, affording the public the op- 
portunity of greater insight into the creative 
genius and civilization of other peoples.” This 
broadly international concept of the role and mis- 
sion of the work of art in the development of civili- 
zation had led the International Commission on 
Intellectual Cooperation to formulate the two 
following recommendations: 


“That the public powers of the States lend each 
other mutual assistance for the recovery of objects 
abstracted from national collections or exported 
clandestinely, even though subject to national 
classification ; 

“That the States recommend to their adminis- 
trations of the fine arts not to-require classification, 
involving a prohibition on exportation, except in 
the case of works of particular interest to the 
artistic or archaeological treasures of their 
country.” 


Plainly, the Commission, on advocating the prin- 
ciple of mutual assistance for the recovery of a 
work of art had no intention whatsoever of favor- 


* For the various aspects of the problem, see the interest- 
ing study made by our colleague from Bologna, Scipione 
Gemma, Per il libero commercio internazionale degli og- 
getti d’arte di ragione privata: “Discorso inaugurale letto 
nell’ Aula magna della R. Universita di Macerata, il 18 
novembre 1906.” 





ing the development of a narrow national spirit 
that would tend to multiply the prohibitions on 
exportation through an abusive use of classifica- 
tion. 

Actually, there are two broad interests in contra- 
position, each worthy of respect, which must, up 
to a certain point, counterbalance each other. 
That the artistic possessions of a country, espe- 
cially those highly representative of national 
traditions, constitute a national heritage to which 
any civilized nation is closely attached—this is a 
definite fact. No one will gainsay that the venera- 
tion in which they are held in the country of their 
origin is the surest guaranty of their preservation. 
Lastly, possession of them, especially in certain 
highly privileged countries, represents an impor- 
tant source of income from the throngs of foreign 
visitors attracted by them. That, however, is but 
one aspect of the question, even from the under- 
standable viewpoint of the national interest. The 
dispersion abroad of works of art representative 
of a country’s national spirit has always con- 
tributed a great deal to the fame of the schools 
which produced them. When the great painters 
and sculptors of earlier times worked for patrons 
of the arts in foreign countries, they carried their 
illustrious names to even the most distant coun- 
tries; their works, which are preserved in public 
galleries abroad, still contribute to the artistic 
glory of their homeland. To increase indiscrimi- 
nately the classification rules and, consequently, the 
prohibitions on exportation is, by yielding to a 
chauvinistic idea, tantamount to ignoring this 
radiating value of the work of art in a foreign 
country. Also, from a general and more lofty 
point of view, it means a curtailment of the em- 
inently universal educational role of the work of 
art throughout the world. 

These reservations appear to be well-founded 
particularly in respect of the works of art and ob- 
jects of historic interest belonging to private in- 
dividuals. And so, considering the hindrances that 
classifying them imposes on the exercise of the 
right to dispose of and export them, it is not sur- 
prising that classification has always met with re- 
sistance. It has been pointed out that it satisfies 
a genuine collective interest only in the case of 
works of art accessible to the public, to at least 
a certain extent, and that it is hardly consistent 
with the generally understood interest in art to 
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prohibit alienation, even to foreign countries of 
such works as their owner keeps to himself and 
jealously hides from others’ view. Moreover, it 
may seem unjust to burden with the special re- 
sponsibilities involved in classification such en- 
lightened art lovers as have consented to allow the 
public to enjoy their artistic treasures. During re- 
cent years it was possible to note how heavily the 
prohibitions on alienation and exportation en- 
tailed by such responsibilities weighed on formerly 
well-to-do families who were driven by financial re- 
verses to sell their collections. It may also be 
pointed out—from an over-all point of view—that, 
aside from the exceptional possibility of exchange 
between museums, only freedom of dealings in 
privately owned works of art permits public col- 
lections still to purchase from time to time, in 
foreign countries, works representative of the na- 
tional art, and thus to build up collections of par- 
ticular interest in the study of a given school. 

We know, nevertheless, that despite these con- 
siderations, the fear, often justified, of seeing 


WORKS OF ART AND HISTORIC MONUMENTS 
national artistic treasures pass into the hands of 
foreign countries, coupled with the chauvinistic 
tendency now fairly prevalent everywhere, has 
caused a sharp increase in the prohibitions on the 
exportation of works of art, even those in private 
ownership, and that this principle is embodied in 
several legislations. 

By recommending the strengthening, through 
international collaboration, of domestic laws pro- 
tecting works of art, the principle of reciprocal 
aid should be given substance, the need for which 
has long since been recognized.” The recent draft- 
ing of several laws *” inspired by like considera- 
tions also provides a new basis for an attempt at 
general regulation. It may be deemed that, at 
least among certain States which have affirmed 
their desire to protect their national artistic heri- 
tage by extremely stringent measures against the 
exportation of works of art, there exists a solidar- 
ity which sooner or later must lead them to agree- 
ment on a system of mutual aid. 


APPENDIX A. TEXTS OF A DRAFT INTERNATIONAL CONVENTION AND A DRAFT 
INTERNATIONAL DECLARATION FOR THE PROTECTION OF 
MONUMENTS AND WORKS OF ART IN TIME OF WAR 


Draft Declaration Concerning the Protection 
of Historic Buildings and Works of Art in 
Time of War, 1939 


The Governments of Belgium, Spain, the United States 
of America, Greece and the Netherlands, 

Convinced that the loss of a masterpiece is a cultural 
impoverishment, not only for the nation which has pro- 
duced it, but also for the entire international community ; 

Recognizing that, through the development of the tech- 
nique of warfare, monuments and works of art are in 
increasing danger of destruction and that it is the duty 
of all States to take steps to safeguard them from the 
destructive effects of war; 

Being of opinion that it is necessary to insure by appro- 
priate regulations the full respect of the stipulations of 
the Hague Conventions of 1907 concerning the wartime 
protection of historic monuments, works of art and build- 
ings dedicated to the arts, 

Declare their willingness to conform to the following 
rules: 

Article 1 


The Governments signatory of the present Declaration 
consider that it is the duty of every State to organize the 
material protection of historic buildings and works of art 
situated within its territory against the destructive effects 
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of war and undertake, each for its own part, to insure 
such protection by all the technical means at their disposal. 


Article 2 


The signatory Governments agree to take all possible 
precautions to spare historic monuments and buildings 
dedicated to the arts during their military operations. 
With regard to buildings situated on their own territory, 
they shall abstain from using them and their surroundings 
for purposes likely to expose them to attack. 

They agree that historic buildings and works of art 
shall be immune from reprisals. 


Article 3 


The signatory Governments undertake to issue to their 
armies such recommendations and instructions as may in- 
sure the respect of historic monuments and works of art 
during military operations and to take such steps as may 
be necessary rigorously to prevent the looting or damaging 
of historic buildings and works of art in time of war. 


"The idea has been developed, especially since 1905, 
by Commander Fiorilli in a communication to the Inter- 
national Art Congress at Venice. 

See appendix B. 
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Article 4 


The signatory Governments undertake to refrain from 
any act of hostility directed against any refuge that a 
Government may have organized in its territory to shelter 
in time of war works of art or of historic interest that may 
be threatened by military operations. These refuges must, 
however, 

(a) be situated at a distance from the most likely 
theatres of military operations, from any military objec- 
tive, from any main line of communication and from any 
large industrial centre; 

(b) not be used directly or indirectly for purposes of 
national defense. 

Article 5 


The signatory Governments declare their readiness to 
consider the conclusion, with any other Government, or 
special agreements recognizing the special protection, dur- 
ing hostilities, of certain monuments, groups of monuments 
or built-up areas, the safeguarding of which is of excep- 
tional importance for the international community. 


Article 6 


The protecting mark which, in conformity with Article 
27 of the Annex to the Fourth Hague Convention of 1907, 
is to indicate historic monuments and buildings dedicated 
to the arts, shall take the form of a light blue triangle 
inscribed in a white disc. Its use shall be confined to a 
limited number of essentially important buildings which 
under no circumstances are to be used directly or in- 
directly for purposes of national defense, and whose sur- 
roundings shall comprise no installation of a nature to 
constitute a military objective. The marks affixed to 
historic monuments shall remain until the cessation of 
hostilities. The illumination of the marks at night shall 
be left to the discretion of the military authorities, but 
arrangements shall bé made for their illumination at any 
time, for example in the event of an attack in error. 

The signatory Governments shall take the necessary 
steps to punish any abuse of the protecting mark. The 
mark shall not be affixed without the previous permission 
of the competent governmental authority, and this per- 
mission shall be granted for each individual case. 

The fact that only a few essentially important build- 
ings are to bear the protecting mark shall not exempt the 
signatory States from taking every possible precaution 
to ensure that other monuments of artistic or historic 
interest shall be protected during military operations. 


Article 7 


Should a State which is at war with another State feel 
called upon to place under shelter in the territory of 
another country all or part of the works of art in its 
possession, the signatory Governments will give it their 
friendly aid for the carrying out of the precautionary 
measures so taken. 


Article 8 


In militarily occupied territory, monuments and 
museums, as well as other buildings of artistic or historic 





interest, shall be brought to the notice of occupying 
troops, who shall be warned that the preservation of 
these buildings is the concern of the entire international 
community. 

During military occupation, the national staff appointed 
to preserve and guard refuges, museums, monuments or 
other buildings of artistic or historic interest must be 
retained in their employment unless there is any legiti- 
mate military reason for their dismissal. They shall, 
however, be in the same position in relation to the military 
authorities of occupation as the civil population of the 
occupied territories. 

The authorities of the occupying State shall take all 
necessary steps for the preservation of any monuments 
which may be damaged. Such steps shall not, however, 
amount to more than temporary strengthening. 


Article 9 


The signatory Governments agree to have any acts com- 
mitted in breach of the provisions of this Declaration 
established by a Commission of Inquiry composed of two 
members nominated by the Government of the belligerent 
State which alleges such breach, and two members nomi- 
nated by the Government of the other belligerent State. 
These four members shall appoint a fifth, who will act as 
chairman. 

The five members of the Commission of Inquiry shall 
be nationals of neutral countries, selected from among 
the higher staff of departments or institutions of an- 
tiquities and fine arts, the members of the Permanent 
Court of Arbitration or from among jurisconsults of 
world-wide reputation. 

The Commission may seek such technical collaboration 
as may seem necessary for the performance of its task. 

The conclusions of the Commission of Inquiry shall be 
adopted by majority vote. 

The Commission shall communicate its conclusions to 
each of the Governments bound or not bound by the 
present Declaration. 

The Commission may fulfill any other mission entrusted 
to it by belligerent States with a view to insuring the 
protection aimed at in this Declaration. 


Article 10 


The signatory Governments undertake to afford each 
other every possible assistance in the execution of the 
provisions of the present Declaration. 

They shall lend their good offices to the States at war 
regarding any measures taken for the protection of 
monuments and works of art, and for the settlement of 
any dispute concerning the execution or interpretation of 
the provisions of the present Declaration. 

The signatory Governments shall make every effort to 
obtain the accession of the other Governments to the 
present Declaration. 

Accessions may be expressed in the form of a simple 
communication addressed to one of the signatory Govern- 
ments, which shall transmit it to all the others. 
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Preliminary Draft International Convention 
for the Protection of Historic Buildings and 
Works of Art in Time of War' 


The High Contracting Parties, 

Whereas the preservation of artistic treasures is a con- 
cern of the community of States and it is important that 
such treasures should receive international protection ; 

Being convinced that the destruction of a masterpiece, 
whatever nation may have produced it, is a spiritual im- 
poverishment for the entire international community ; 

Guided by the stipulations of the Hague Conventions of 
1899 and 1907 concerning the protection of buildings dedi- 
cated to the arts; 

Recognising that through the development of the tech- 
nique of warfare monuments and works of art are in in- 
creasing danger of destruction, and that it is the duty of 
the High Contracting Parties to take steps to safeguard 
them from the destructive effects of war; 

Being of opinion that such defensive action cannot be 
effectual unless it has already been prepared in time of 
peace organised both nationally and internationally; 

Have appointed as their Plenipotentiaries: 


Who, having exchanged their full powers, found in good 
and due form, have agreed upon the following provisions: 


Article 1 


The High Contracting Parties deem it to be incumbent 
upon every Government to organise the defence of historic 
buildings and works of art against the foreseeable effects 
of war, and undertake, each for his own part, to prepare 
that defence in time of peace. 


Article 2 


1. The High Contracting Parties agree to inform one 
another, whenever they see their way to do so, of the steps 
taken, prepared, or contemplated by their respective ad- 
ministrations in execution of Article 1 of the present Con- 
vention. 

2. The administrations of the Contracting States may, if 
they so desire, secure the technical collaboration of the 
International Museums Office in organising the protection 
of their artistic and historic treasures. 


Article 3 


1. The High Contracting Parties undertake to introduce 
into their military regulations and instructions such recom- 
mendations as may ensure that historic buildings and 
works of art are respected. 

2. Public authorities and military commands shall take 
steps to impress this conception of respect upon their 
troops, in order that the latter may co-operate in protecting 
historic buildings and works of art. 

3. The High Contracting Parties undertake to take steps 
to punish in time of war any person looting or damaging 
monuments and works of art. 

4. They will communicate to one another the texts of 
such laws or regulations as they may have enacted in 
application of this Article. 
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Article 4 


1. The High Contracting Parties undertake to refrain 
from any act of hostility directed against any refuge that 
a High Contracting Party may have designated in his terri- 
tory to shelter in time of war works of art or of historic 
interest that may be threatened by military operations. 

2. The number of such refuges shall be limited; they 
may take the form either of buildings erected for the pur- 
pose or of existing historic buildings or groups of buildings. 

3. To secure immunity, refuges must: 


(a) be situated at a distance of not less than 20 kilom- 
etres from the most likely theatres of military opera- 
tions, from any military objective, from any main line of 
communication, and from any large industrial centre (this 
distance may be reduced in certain cases in countries with 
a very dense population and small area) ; 

(b) have already been notified in time of peace; 

(c) not be used directly or indirectly for purposes of 
national defence; 


(d) be open to international inspection during hos- 
tilities. 


4. The military authorities shall have access to the 
refuges at any time for the purpose of satisfying them- 
selves that they are not being used in any way contrary 
to the present Convention. 


Article 5 


1. The High Contracting Parties, acknowledging it to be 
their joint and several duty to respect and protect all mon- 
uments of artistic or historic interest in time of war, agree 
to take all possible precautions to spare such monuments 
during operations and to ensure that their use or situation 
shall not expose them to attack. 

2. Special protection shall be given to monuments or 
groups of monuments which: 


(@) are isolated from any military objective within a 
radius of 500 metres ; 

(6) are not directly or indirectly used for purposes of 
national defence ; 

(c) have already been notified in time of peace; 

(d) are open to international inspection during hos- 
tilities. 


Article 6 


Any High Contracting Party may at any time declare 
that he is prepared to conclude with any other High Con- 
tracting Party, on a reciprocal basis, special agreements 
extending the immunity granted to refuges to certain 
monuments or groups of monuments the preservation of 
which, although they do not satisfy the conditions laid 
down in Article 4, is of fundamental importance to the 
international community. 


English text of the International Museums Office. 
See League of Nations, Official Journal, Nov. 1938, pp. 
937-941. 
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Article 7 


1. Refuges to which immunity has been granted and 
buildings enjoying the special protection provided for in 
Article 5, paragraph 2, shall be distinguished by a pro- 
tecting mark. 

2. This mark shall take the form of a light blue triangle 
inscribed in a white disc. 

3. The location and degree of visibility of protecting 
marks shall be left to the judgment of the authorities 
responsible for defence. 

4. The affixing of protecting marks in time of peace shall 
be optional. 

5. The High Contracting Parties undertake to guard 
against any misuse of protecting marks, and to punish the 
same should occasion arise. 

6. Monuments and museums shall be brought to the no- 
tice of the civil population, who shall be requested to 
protect them, and of the occupying troops, who shall be 
informed that they are dealing with buildings the preserva- 
tion of which is the concern of the entire international 
community. 

7. The manner in which this shall be done is left to the 
judgment of national authorities. In the case, however, 
of buildings to which special protection cannot be granted, 
the marks provided must be different from that described 
in paragraph 2 of this Article. 


Article 8 


The High Contracting Parties agree that historic build- 
ings and works of art shall be immune from reprisals. 


Article 9 


1. Should a State which is at war with another State 
feel called upon to place under shelter in the territory of 
another country all or any of the works of art in its pos- 
session, the High Contracting Parties agree to grant im- 
munity to the means of transport employed for that pur- 
pose, provided that the transfer is carried out under 
international supervision. 

2. A belligerent State shall enjoy this immunity once 
only in respect of each work of art, and only in the 
direction of the country according hospitality. 

3. During transport and while stored abroad, works of 
art shall be exempt from confiscation and may not be 
disposed of either by the depositor or by the depositary. 


Article 10 


The High Contracting Parties, recognising the necessity 
of extending the protection contemplated by this Conven- 
tion to historic buildings and works of art threatened by 
disturbances of armed conflicts within a country, agree as 
follows: 


1. They may lend their friendly assistance to the con- 
tending parties for the purpose of safeguarding the threat- 
ened historic and artistic treasures. 

2. They may receive and shelter in their respective terri- 
tories works of art coming from a country in which civil 
strife is prevalent, and endangered by acts arising out of 
such strife. 





3. Museums and collections of a public character may 
store works of art abroad during a period of civil strife. 

So long as such works remain abroad, the museums which 
deposited them shall be deemed their owners. 

Such deposits shall not be restored until the civil strife 
is at an end. 

During transport and for the period of their deposit, such 
works of art shall be exempt from confiscation, and may 
not be disposed of either by the depositor or by the 
depositary. 


4. Works of art in private ownership may receive pro- 
tection in foreign territory, provided that they are there 
deposited on the responsibility and through the agency of 
a national museum or collection of a public character. The 
same rules concerning deposit and restoration shall apply, 
and restoration may be effected only through the agency 
of the depositing institution. 


Article 11 


1. International Commissions of Inspection shall satisfy 
themselves while military operations are proceeding that 
no breach of the provisions of this Convention is 
committed. 

2. Offences committed in breach of the provisions of this 
Convention shall be established by the International Com- 
mission of Inspection operating in the territory in which 
they were committed. 

3. Details of the constitution and operation of these Com- 
missions are laid down in the Regulations for the execution 
of this Convention. 

Article 12 


1. The High Contracting Parties agree to meet from 
time to time in general conference to decide conjointly upon 
measures for ensuring the application of this Convention, 
and to review, if necessary, the Regulations for its 
execution. 

2. The General Conference shall appoint its Standing 
Committee and Secretariat, whose powers in the intervals 
between sessions of the Conference shall be defined by the 
Regulations for the execution of this Convention. 


Article 13 


In the event of disagreement between the belligerents as 
to the application of the provisions of this Convention, the 
Contracting States entrusted with the interests of the 
belligerents and the Standing Committee of the General 
Conference shall lend their good offices for the settlement 
of the dispute. 


FINAL PROVISIONS 
Regulations for the Execution of the Convention 


Article 1 


As soon as the Convention comes into force, there shall 
be drawn up an international list of commissioners to whom 
missions arising out of the execution of the Convention 
may be entrusted during the period of hostilities. This list 
shall consist of persons of acknowledged impartially, 
selected by the Standing Committee of the General Con- 
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ference on the nomination of qualified institutions in the 
contracting countries (Courts of Justice, Government 
Departments, Academies, Universities and Museums). 


Article 2 


1. As soon as the Convention has been ratified, each of 
the High Contracting Parties shall designate the refuges 
which are to enjoy in his territory the immunity provided 
for in Article 4 of the Convention, and the monuments 
which are to enjoy the special protection provided for in 
Article 5, paragraph 2. 

2. Each High Contracting Party shall send to the Stand- 
ing Committee of the Conference a list of the refuges and 
monuments designated, together with the written approval 
of the International Verification Commission referred to in 
Article 4 of these Regulations. 


Article 3 


1. The International Verification Commission shall cer- 
tify that the refuges and monuments designated satisfy 
the conditions laid down in Articles 4 and 5 of the Conven- 
tion respectively. It may also give an opinion on the 
number of refuges and the material conditions in which 
they are fitted up. 

2. In the case of countries with a dense population and 
small area, it shall rest with the Commission to decide 
what minimum distance may be allowed between the 
refuges and the danger-points mentioned in Article 4, 
paragraph (a), of the Convention. 


Article 4 


The International Verification Commissions shall con- 
sist of: 


(a) a representative of the State in whose territory the 
refuges and monuments have been designated ; 

(b) a commissioner on the international list, appointed 
by the Standing Committee, who shall act as Chairman of 
the Commission ; 

(c) a representative of each of such States as the Stand- 
ing Committee may have named. 


Article 5 


1. Applications for the appointment of a Verification 
Commission must be sent to the Standing Committee of the 
Conference, together with a list of the refuges and monu- 
ments designated. The Standing Committee shall imme- 
diately carry out the necessary consultations with a view 
to the definitive appointment of the Commission, which 
shall meet at the invitation of the Government concerned 
and at such place as the latter may appoint. 

2. The Commission’s work of verification shall be con- 
ducted on the spot, and shall, if it thinks this necessary, 
deal separately with each of the refuges and monuments 
designated. 

8. The conclusions of the Verification Commission shall 
be delivered to the member of the Commission represent- 
ing the Government concerned. 

4. The conclusions of the Verification Commission must 
be unanimously agreed by the members present. 
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Article 6 


1. Each of the High Contracting Parties who has made 
the declaration referred to in Article 6 of the Convention 
shall forward to the Standing Committee of the General 
Conference, as soon as he thinks fit, a list of the monu- 
ments or groups of monuments for which he desires to 
secure immunity. 

2. The Standing Committee shall communicate this list 
to each of the High Contracting Parties, and shall lend 
them its good offices with a view to the conclusion, on a 
reciprocal basis, of the immunity agreements contem- 
plated in Article 6 of the Convention. 


Article 7 


1. For each of the Contracting States involved in the 
conflict, an International Commission of Inspection, as 
provided in Article 11 of the Convention, shall be appointed 
by the Standing Commission immediately upon the out- 
break of hostilities. It shall comprise: a commissioner 
from a neutral country, selected from the international 
list and appointed by the Standing Committee to act as 
Chairman of the Commission; a representative of the 
State in whose territory the inspection is to be carried 
out; and a representative (or his delegate) of the State 
to which the interests of the other belligerent in the same 
territory have been entrusted. This last-mentioned mem- 
ber may likewise be selected from among the commis- 
sioners on the international list belonging to neutral 
countries. 

2. The Chairmen of International Commissions of In- 
spection, or their delegates, may at any time inspect 
refuges and monuments enjoying the special protection 
provided for in Article 5 of the Convention. 

3. The Standing Committee may attach additional com- 
missioners to the Chairman of the Commission, as the 
requirements of inspection may dictate. 

4. The Chairmen of International Commissions of In- 
spection may consult experts whose advice seems to them 
necessary in the performance of the missions entrusted 
to them. 

5. The conclusions of International Commissions of 
Inspection shall be adopted by majority vote. The repre- 
sentatives of the parties concerned shall have no vote. 

6. The conclusions of International Commissions of In- 
spection shall be submitted to the Standing Committee, 
which shall communicate them to each of the High Con- 
tracting Parties, and shall decide whether they shall also 
be made public. 

7. The Standing Committee shall decide upon the pro- 
cedure to be followed for establishing breaches of or excep- 
tions to the Convention for which no special provision 
has been made. 


Article 8 


1. Works of art may not be transferred from one refuge 
to another unless this is necessary for their safety. 

2. As soon as evacuation is completed, the protecting 
mark must be removed. 

3. Exceptionally, should there be any obstacle to the 
transfer of works of art to a regular refuge, the respon- 
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sible authorities shall decide what steps are to be taken 
to store them temporarily in a place of safety. Such 
temporary store may be shown by the protecting mark, 
which shall be affixed by the International Commission 
of Inspection, the latter having the sole right to affix it. 

4. In occupied territories, any other exceptional meas- 
ures that may be dictated by unforeseeable circumstances 
and by the necessity of preserving monuments and works 
of art must be taken with the agreement of the Interna- 
tional Commission of Inspection. 

5. In occupied territories, refuges and monuments en- 
joying special protection shall be under the supervision of 
the International Commission of Inspection of the occupy- 
ing State. 

6. The International Commission of Inspection, jointly 
with the authorities of the occupying State, shall take all 
necessary steps for the preservation of any monuments 
which may be damaged. Such steps shall not, however, 
amount to more than temporary strengthening. 


Article 9 


During military occupation, the national staff appointed 
to preserve and guard refuges, museums, or monuments 
must be retained in their employment, unless there is 
any legitimate military reason for their dismissal. They 
shall, however, be in the same position in relation to the 
military authorities of occupation as the civil population 
of the occupied territories. 


Article 10 


In the event of the transfer of works of art to the terri- 
tory of a foreign country as provided in Article 9 of the 
Convention, the following rules shall apply: 


1. Transport shall be carried out in collaboration with 
the International Commission of Inspection, to which an 
inventory of the works to be transferred shall be delivered. 

2. The International Commission of Inspection shall 
give notice of the proposed transfer to the Standing Com- 
mittee of the General Conference, which shall inform the 
other belligerent or belligerents. Transport shall not 
take place until the latter have been so informed. 

3. The convoy shall be covered by the protecting mark, 
and accompanied by a delegate of the International Com- 
mission of Inspection, or by a neutral Commissioner ap- 
pointed for the purpose by the Standing Committee. 

4. For transport otherwise than by land, the Standing 
Committee shall lay down such additional rules as may be 
applicable in each particular case. 


Article 11 


For the purposes of the application of Article 10 of the 
Convention, the Standing Committee of the Conference 
shall lend its good offices to the contending parties with a 
view to taking all necessary steps for the protection of 
monuments and works of art threatened by the operations. 


Article 12 


1. The General Conference provided for in Article 12 of 
the Convention shall consist of one representative of each 
of the Contracting States. 
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2. The General Conference shall meet whenever neces- 
sary, but at least once in every five years. Any State 
may entrust its representation to another Contracting 
State, which shall in such case have as many votes as the 
number of States it represents. 

3. The first session of the General Conference shall be 
held in the year following the entry into force of the 
Convention. 

4. The Conference shall fix the number and the term of 
office of members of its Standing Committee, and shall 
designate the States from which they shall be drawn. Any 
State may entrust its representation to another State rep- 
resented on the Standing Committee, and such State shall 
then have as many votes as the number of States it rep- 
resents. 

5. The General Conference shall decide all matters con- 
nected with the application and proper operation of the 
Convention, and in general all questions relating to the 
protection of the artistic and historic heritage of the in- 
ternational community in time of war. 

6. The Standing Committee shall perform the functions 
assigned to it by the Convention. 

7. In the intervals between sessions of the Conference, 
the Standing Committee shall settle all questions relating 
to the application of the Convention, except as the Con- 
ference may otherwise decide. 

8. The Standing Committee shall meet whenever neces- 
sary, but at least once in each year. 

9. The Standing Committee shall elect its Chairman 
and shall determine the powers to be vested in him and in 
the Secretariat of the Conference during the intervals be- 
tween the Committee’s sessions. 

10. The chairmanship may not be held in time of war 
by a national of a belligerent country. 

11. In time of war, any belligerent countries which are 
not represented on the Standing Committee shall appoint 
representatives, whose term of office shall come to an end 
as soon as their respective countries cease to be belliger- 
ents. If, however, it is impossible to balance the votes of 
the representatives of the belligerent countries on the 
Standing Committee, the voices of all of them shall be 
come purely advisory. If the number of deliberative 
voices is thereby reduced to less than three, the Standing 
Committee may unanimously co-opt members belonging 
to neutral countries as substitutes for other Contracting 
States. 

12. The decisions of the Conference and of the Stand- 
ing Committee shall be taken by a two-thirds majority of 
the members present; but unanimity must be secured for 
decisions of the Conference involving the special interests 
of Contracting States. 

13. Two thirds of the members of the General Confer- 
ence and of the Standing Committee shall form a quorum. 

14. The General Conference and the Standing Committee 
shall themselves determine the venue of their meetings. 
Any State may invite the General Conference and the 
Standing Committee to hold their sessions in its territory. 

15. In time of war, if the State in whose territory the 
Secretariat has its headquarters is a belligerent, the 
Standing Committee shall decide whether it shall be trans- 
ferred to the territory of another State. 
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16. Any High Contracting Party may at any time call 
the attention of the Standing Committee to any circum- 
stance affecting the application or proper operation of the 
measures contemplated by the Convention. 

17. In the discharge of their duties under the Conven- 
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tion, members of International Commissions of Inspection, 
Commissioners entrusted with missions, and members of 
the Standing Committee and the Secretariat shall enjoy all 
the privileges and immunities belonging to international 
agents. 


APPENDIX B. TEXTS OF DRAFT INTERNATIONAL CONVENTIONS FOR THE 
PROTECTION OF NATIONAL COLLECTIONS OF ART AND HISTORY 


Draft International Convention on the Repa- 
triation of Objects of Artistic, Historical or 
Seientifie Interest Which Have Been Lost or 
Stolen or Unlawiully Alienated or Exported’ 


FIRST DRAFT, 1933 


The High Contracting Parties, 

Being anxious to conform to the spirit of the recom- 
mendations made by the Assembly of the League of 
Nations on October 10th, 1932; 

And desirous of attesting their mutual confidence and 
friendship by insuring one another mutual assistance in 
the recovery of objects removed from their respective 
national artistic heritages: 

Having concluded among themselves the following 
Convention : 

Article 1 


The High Contracting Parties undertake not to recog- 
nize the validity of transactions in regard to movable or 
immovable objects of an artistic, historical or scientific 
character in the event of any breach of the provisions 
whereby any one of the said Parties may, in accordance 
with its legislation, have prohibited the alienation or ex- 
port of such objects. 

Article 2 


The High Contracting Parties undertake to lend one 
another their good offices with a view to the restitution or 
repatriation as speedily as possible of any object covered 
by the definition given in Article 1 of the present Con- 
vention which may have been introduced into their terri- 
tory in consequence of loss, theft or alienation or illicit 
export. 

Article 3 


The bona fide purchaser shall be entitled to compen- 
sation not exceeding the price and the genuine costs of 
the contract actually paid by him. 


Article 4 


The bona fides of the purchaser may not be admitted 
if notice of the disappearance of the object and a descrip- 
tion enabling it to be identified have been given, prior to 
the purchase, in an official publication of the International 
Museums Office attached to the League of Nations. 


Article 5 


In the event of the disappearance of any objects covered 
by the present Convention, the institutions or persons en- 
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titled to claim them must notify the International Mu- 
seums Office, which will publish periodical lists of objects 
that have disappeared. 


Article 6 


No claim can be accepted unless notice has been given 
of the disappearance of the object, as specified above. 
Claims must be made within five years of such notification ; 
otherwise limitation shall operate. 

Furthermore, each of the High Contracting Parties re- 
serves the right to require, as an additional condition, the 
insertion of a notice in a Government publication, such 
Party itself to arrange for the insertion within fifteen days 
of the receipt of the publication of the International 
Museums Office in which notice of the disappearance of the 
object is given. 


Article 7 


Should any dispute arise between the High Contracting 
-arties as to the interpretation or application of the 
present Convention, and should it be impossible to reach 
a satisfactory solution of such dispute through diplomacy, 
it shall be settled in accordance with the provisions in 
force between the Parties with reference to the settlement 
of International disputes. 

Should no such provisions exist between the Parties to 
the dispute, the latter shall be submitted to an arbitral 
or judicial procedure. Failing agreement upon the choice 
of some other tribunal, the Parties shall, at the request of 
any one of them, submit the dispute to the Permanent 
Court of International Justice if they are all Parties to 
the Protocol of December 16th, 1920, regarding the Statute 
of the aforesaid Court, or, if they are not all Parties to 
the Protocol, they shall submit the dispute to a Court of 
Arbitration constituted in accordance with the Hague 
Convention of October 18th, 1907, for the Pacific settlement 
of International Disputes. 


Article 8 


The present Convention, of which the French and 
English texts are equally authentic, shall bear this day’s 
date, and shall be open until .......... for signature 
on behalf of any Member of the League of Nations or any 
nonmember State to which the Council of the League shall 
have communicated a copy of the said Convention for that 
purpose. 


* English text of the Intellectual Co-operation Organi- 
zation, League of Nations. 
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Article 9 


The present Convention shall be ratified. The instru- 
ments of ratification shall be sent to the Secretary-General 
of the League of Nations, who shall give notice of the 
deposit thereof to all the Members of the League and to 
the nonmember States referred to in the preceding article. 


Article 10 


OnenGatio® «ss. % 3 s- any Member of the League 
of Nations and any nonmember State referred to in Article 
8 may accede to the present Convention. 

The instruments of accession shall be sent to the Sec- 
retary-General of the League of Nations, who shall give 
notice of the deposit thereof to all the Members of the 
League and to the nonmember States referred to in the 
aforesaid article. 


Article 11 


The present Convention shall come into force when the 
Secretary-General of the League of Nations shall have 
received two ratifications or accessions. 

It shall be registered by the Secretary-General of the 
League of Nations on the day of its entry into force. 


Article 12 


The present Convention may be denounced by a notifica- 
tion addressed to the Secretary-General of the League of 
Nations. Such denunciation shall take effect one year 
after its receipt. 

The Secretary-General shall notify all the Members of 
the League and the nonmember States referred to in Ar- 
ticle 8 of any denunciations so received. 


Draft International Convention for the Pro- 
tection of National Historic or Artistie 
Treasures 

SECOND DRAFT, 1936 


The High Contracting Parties, 

Being anxious to conform to the spirit of the recom- 
mendations made by the Assembly of the League of 
Nations on October 10th, 1982, 

And being desirous of showing their mutual confidence 
and friendship by assuring one another mutual assistance 
in the recovery of objects removed from their respective 
national historic or artistic treasures, 

Have appointed as their Plenipotentiaries: 


Who, having communicated their full powers found in 


good and due form, have agreed upon the following 
provisions: 


Article 1 


1. Each of the High Contracting Parties recognizes the 
right of every other High Contracting Party to claim the 
repatriation of objects of remarkable paleontological, 


* English text of the League of Nations. 









archeological, historic or artistic interest which are in 
its (the former’s) territory in consequence of having been 
lost or stolen or alienated or exported contrary to the 
laws of the claimant State. 

2. The authorities of the claimant State shall be the 
sole judges of the nature and value of the aforesaid 
objects. 


Article 2 


In the cases referred to in Article 1, the Governments, 
or such qualified institutions as they may have named 
when depositing their ratifications or subsequently, must 
notify the International Museums Office of the disappear- 
ance of the object with a description sufficiently complete 
to enable it to be identified exactly. 


Article 3 


1. The International Museums Office shall publish 
periodical lists of objects that have disappeared. 

2. Furthermore, each of the High Contracting Parties 
may lay down, as an additional condition, that a notice 
be inserted in an official publication of its own country, 
the insertion of such notice to be effected by the High 
Contracting Party aforesaid within thirty days of the 
receipt of the publication of the International Museums 
Office in which notice of the disappearance of the object is 
given. 


Article 4 


1. The High Contracting Parties, on receipt of the pub- 
lication of the International Museums Office, shall com- 
municate to their respective frontier authorities a descrip- 
tion of the object that has disappeared. 

2. They shall also give the widest publicity to the de- 
scription of the object. 


Article 5 


1. The State applied to shall lend its good offices with a 
view to the repatriation as speedily as possible of any 
object referred to in Article 1. It shall afford the claim- 
ant State all such assistance as its laws permit, especially 
in administrative and fiscal matters. 

2. If necessary, the authorities of the State applied to 
shall, at the request of the claimant State or of their own 
motion, seize the object claimed, and take any other 
conservatory measures in accordance with their laws. 
The object seized shall in such case be deposited, for 
preference, in the custody of a Museum Conservator. 


Article 6 


1. The State applied to shall notify without delay the 
receipt of the applications to the holder of the object 
claimed and shall seek to induce him to surrender it. 

2. If the holder refuses to surrender the object, the 
claimant State may bring an action against him at law. 

8. The claimant State shall further be qualified to act 
as representative of persons who acquired rights over the 
object claimed before its disappearance. 

4. Cautio judicatum solvi shall not be required. 
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Article 7 


1. Public documents drawn up in the territory of the 
claimant State by the authorities of the same and bearing 
an official seal shall have the same force of authenticity, 
when produced in the territory of the State applied to in 
support of a claim for repatriation, as public documents 
drawn up in the territory of the State applied to, and shall 
not require legalization by the diplomatic or consular 
authority. E 

2. On receipt of an official request submitted through 
the intermediary of the International Museums Office, the 
Minister of Justice or other competent authority of any 
High Contracting Party shall furnish the texts of the laws 
in force in the territory of the said High Contracting 
Party, together with information upon any point of law 
in dispute, should such texts or information prove to be 
needed in connection with a claim for repatriation. 


Article 8 


A bona fide acquirer shall not be required to surrender 
an object claimed without compensation, such compensa- 
tion to be paid by the claimant State. 


Article 9 


1. The bona fides of the acquirer may not be admitted 
if he has acquired the object more than one month after 
the appearance, as provided in Article 3, of the official pub- 
lication of the International Museums Office containing the 
notice of the disappearance of the object. The said term of 
one month for the protection of the acquirer’s bona fides 
shall apply in the case of European countries, countries 
other than European bordering on the Mediterranean, 
and the United States of America or Canada; in the case 
of other countries, the term shall be three months. 

2. Should the State applied to decide to make an addi- 
tional publication of the kind for which Article 3 provides, 
the term shall be thirty days from the date of the appear- 
ance of the additional publication. 


Article 10 


1. The compensation due to the bona fide acquirer under 
Article 8 shall consist of the price and the genuine costs 
of the contract actually paid by him. Any expenditure 
incurred by the acquirer which was necessary for the 
restoration and preservation of the object shall also be 
refunded. 

2. The State which has paid the aforesaid compensation 
shall] retain the right to take proceedings against all non- 
bona-fide third parties. 


Article 11 


1. In the absence of an agreement, the compensation 
referred to in the preceding article may be decided by 
arbitral procedure, by common consent of the parties. 

2. The International Museums Office shall draw up to 
that end specimen arbitral procedure rules for submission 
to the parties. 
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3. The Office may appoint the arbitrators and, when 
necessary, the umpire. 


Article 12 


1. No claim for repatriation based on the present Con- 
vention shall be allowed save as hereinunder provided— 
that is to say: 

(a) The notification for which Article 2 provides must 
have been made to the International Museums Office and 
published in an official publication of the latter, as pro- 
vided in Article 3; 

(bo) The claim must have been made within five years 
of publication ; 

(c) The object must have been in the possession of the 
bona-fide acquirer for less than ten years. 

2. In the calculation of the last-named term, the period 
during which the object has been in the possession of the 
predecessors in title, being likewise bona fide, of the person 
against whom the claim is directed shall also be taken into 
account. 

3. The application of the provisional measures to which 
Article 5, paragraph 2, relates shall not be subject to the 
conditions stipulated in subparagraphs (a) and (c) of the 
present article. 


Article 13 


1. The cost of repatriation of the objects to which the 
present Convention applies shall be borne by the claimant 
State, which may, if necessary, take proceedings against 
the parties benefiting by the said repatriation. 

2. Similarly, any costs incurred in connection with the 
publication to which 12 (a) relates, shall be borne by the 
claimant State. 


Article 14 


1. The present Convention shall not in any way preju- 
dice agreements already in existence, or hereafter to be 
concluded, between the High Contracting Parties with 
regard to judicial assistance in criminal cases. 

2. The provisions concerning such assistance shall like- 
wise be applicable in cases of unlawful export, if such ex- 
port is a criminal offence under the law both of the claim- 
ant State and of the State applied to. 

8. The term stealing as used in Article 1 shall cover any 


offence in criminal law against public or private property 
rights. 


Article 15 


1. Subject to the provisions of Article 2, all communica- 
tions regarding the application of the present Convention 
shall take place through the diplomatic channel. 

2. Nevertheless, in urgent cases, communications be- 
tween the interested administrations may be with direct 
or through the International Museums Office. 


Article 16 


The High Contracting Parties undertake to communicate 
to one another as speedily as possible, through the Inter- 
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national Museums Office, the text of such laws and regula- 
tions as may be enacted for the purpose of carrying out the 
present Convention. 


Article 17 


1. Any High Contracting Party may declare at the time 
of its signature, ratification or accession that it limits its 
obligations to the protection of objects belonging to the 
State or to public bodies. 

2. It may declare that, so far as objects belonging to 
individuals are concerned, it limits its obligations to the 
ease of objects which are in its territory as a result of 
loss or theft. 

8. It may also declare that it intends to make the ac- 
ceptance of any application for repatriation dependent 
upon fulfilment of the additional condition regarding the 
insertion of the notice provided for in Article 3, para- 
graph 2. 

4. Any High Contracting Party may at any moment 
notify the Secretary-General of the League of Nations 
that it waives the reservations of the present article. 

5. The Secretary-General shall notify all the Members 
of the League of Nations and the nonmember States re- 
ferred to in Article 19 of any declarations received under 
the present article. 

Article 18 


1. Should any dispute arise between the High Contract- 
ing Parties as to the interpretation or application of the 
present Convention, and should it be impossible to reach 
a satisfactory solution of such dispute through the 
diplomatic channel, it shall be settled in accordance with 
the provisions in force between the Parties with reference 
to the settlement of international disputes. 

2. Should no such provisions exist between the Parties 
to the dispute, the latter shall be submitted to the judicial 
procedure provided in the Protocol of December 16th, 
1920. If they are not all Parties to the Protocol, they shall, 
at the request of any one of them, submit the dispute to 
a Court of Arbitration constituted in accordance with the 
Hague Convention of October 18th, 1907, for the Pacific 
Settlement of International Disputes. 


Article 19 


The present Convention, of which the French and English 
texts are equally authentic, shall bear this day’s date and 
shall be open until for signature on behalf of any 
Member of the League of Nations or any nonmember State 
to which the Council of the League shall have communi- 
cated a copy of the Convention for that purpose. 


Article 20 


The present Convention shall be ratified. The instru- 
ments of ratification shall be deposited with the Secretary- 
General of the League of Nations, who shall give notice 
of the deposit thereof to all the Members of the League 
and to the nonmember States referred to in the preceding 
article. 


Article 21 


1. On and after any Member of the 
League of Nations and any nonmember State referred to 
in Article 19 may accede to the present Convention. 

2. The instruments of accession shall be deposited with 
the Secretary-General of the League of Nations, who shall 
give notice of the deposit thereof to all the Members of 
the League and to the nonmember States referred to in 
the aforesaid article. 


Article 22 


1, The present Convention shall come into force sixty 
days after the Secretary-General of the League of Na- 
tions has received two ratifications or accessions. 

2. It shall be registered by the Secretary-General on 
the day of its entry into force. 

3. Subsequent ratifications or accessions shall take 
effect sixty days from the date of their receipt by the 
Secretary-General. 


Article 23 


1. The present Convention shall be valid for five years 
from its entry into force. It shall remain in force for a 
further period of five years, and so on successively, in 
respect of such Contracting Parties as have not denounced 
it at least six months before the expiry of the term. 

2. The Secretary-General shall notify all the Members 
of the League and the nonmember States referred to in 
Article 19 of any denunciations so received. 

3. It is understood that the present Convention shall 
apply only to disappearances of objects occurring after 
the assumption by the High Contracting Parties of their 
present obligations. 


Article 24 


1. Steps shall be taken to review the present Conven- 
tion, on request to that effect being made to the Secretary- 
General of the League of Nations by one quarter of the 
States Parties to the Convention. 

2. The Council of the League of Nations may also take 
the initiative with a view to revision of the Convention. 


Article 25 


1. Any High Contracting Party may declare, at the time 
of its signature, ratification or accession, that, in accept- 
ing the present Convention, it assumes no obligation in 
respect of all or any of its colonies, protectorates, overseas 
territories or territories placed under its suzerainty or 
mandate. 

2. Any High Contracting Party may subsequently notify 
the Secretary-General of the League of Nations that the 
present Convention is to apply to all or any of the terri- 
tories in respect of which it has made a declaration as 
provided in the preceding paragraph. 

3. The Secretary-General shall notify all the Members 
of the League and the nonmember States referred to in 
Article 19 of any declarations received under the present 
article. 
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Draft International Convention for the Pro- 
tection of National Collections of Art and 
History‘ 

THIRD DRAFT, 1939 


Final teat to be submitted to the Diplomatic Conference 


The High Contracting Parties, 

Noting the too frequent occurrence of acts prejudicial 
to the integrity of the artistic and historic possessions of 
States, 

And being desirous of facilitating by international mu- 
tual assistance the restitution of objects abstracted from 
their respective nations collections, 

Have appointed as their Plenipotentiaries: 


Who, having communicated their full powers found to be 
in good and due form, have agreed upon the following 
provisions : 

SECTION I. General Provisions 


Article 1 


1. The present Convention concerns objects of palzon- 
tological, archzeological, historic or artistic interest be- 
longing to, or in the custody of, the State or of Public 
institutions. 

2. For the purposes of the present Convention, “public 
institutions” shall be taken to mean institutions recognized 
as such in their respective countries. 

3. The present Convention shall apply only to objects 
individually catalogued as having formed part of the col- 
lections belonging to the High Contracting Parties before 
the dispossession giving rise to a claim for restitution. 


Article 2 


1. Claims for restitution may be made in respect of any 
of the objects referred to in Article 1 which may be found 
on the territory of a High Contracting Party as the result 
of a loss or of an infringement of property rights punish- 
able under the criminal law of the claimant State. 

2. Claims may also be made for the restitution of 
objects transferred to the territory of a High Contracting 
Party with a view to exhibition, temporary deposit, expert 
examination or repair, in cases where the dispossession 
occurring in the country to which the object has been trans- 
ferred is the result of a loss, or of an act that would con- 
stitute infringement of property rights under the criminal 
law of the claimant country if such act had occurred on 
the territory of that country. 

3. The present Convention shall apply only to acts of 
dispossession subsequent to the engagement entered into 
by the High Contracting Parties. 

4. The provisions of the present Convention shall in no 
way affect the right of the claimant State to take such 
action as may be open to it under its internal legislation. 


Article 3 


1. The Governments of the High Contracting Parties 
shall keep the International Museums Office informed of 
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any acts of dispossession suffered by their collections, of 
their claims for restitution and of the results of such 
claims. 

2. The International Museums Office shall assist the 
competent departments of the High Contracting Parties in 
all matters concerning the application of the present 
Convention. 

3. The Office shall in particular publish the notifications 
of dispossession addressed to it by the Governments of the 
High Contracting Parties or by the institutions which they 
shall have designated for that purpose. Each notification 
of dispossession shall be accompanied by a description 
permitting the identification of the object to which it refers. 
The costs of the publication provided for in the present 
paragraph shall be borne by the country from which the 
request for publication has been received. 


SECTION II. Administrative Assistance 
Article 4 


1. The claim for restitution submitted in virtue of the 
provisions of the present Section shall be made through 
the diplomatic channel. 

2. The country to which the claim is addressed shall, at 
the earliest possible date and in conformity with its legis- 
lation, take all necessary steps to locate the object, pre- 
vent its export or its acquisition by its collections and 
induce the holder to surrender it voluntarily. 


Article 5 


The country to which the claim is addressed may, if it 
be found that the object in question is in the possession 
of a bona fide possessor, decide that it shall be surrendered 
against the payment, by the claimant country, of com- 
pensation to said possessor. 


Article 6 


The cost of repatriating surrendered objects shall be 
borne by the claimant country. 


SECTION III. Judicial Claims for Restitution 
Article 7 


Any of the High Contracting Parties shall have the 
right to institute legal proceedings with a view to the 
restitution of the objects referred to in the present 
Convention. 


Article 8 


1. The Court shall, subject to the following conditions, 
order even a bona fide possessor to surrender an object: 


(a) A bona fide possessor shall be ordered to surrender 
an object only against compensation to be paid in advance 
by the claimant State when the domestic law of the coun- 
try to which the claim is addressed allows the said pos- 
sessor either to retain the object or to demand com- 
pensation. 


‘English text of the Intellectual Co-operation Organiza- 
tion, League of Nations. 
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(b) If the bona fide possessor has acquired the object 
in virtue of a contract of sale and if the sale price can 
be proved, the amount of compensation shall consist of 
the sale price and the genuine costs of the contract actu- 
ally paid by him. In the contrary case, the amount of 
compensation shall be assessed at a reasonable figure, due 
account being taken of attendant circumstances. 

(c) The possessor shall be entitled to the refund of 
expenditure which was necessary for the preservation of 
the object and he shall be liable for any damage thereto 
due to any wrongful act or default of which he, or the 
persons for whom he is responsible, may have been guilty. 

2. Compensation shall be paid within six months from 
the date on which the judgment of the court becomes final, 
otherwise the judgment shall cease to have effect. 


Article 9 


Any claims for damages not provided for by the present 
Convention and any proceedings which the claimant State 
may take against third parties shall be determined in 
accordance with the respective national legislations. 


Article 10 


1. Claims for restitution shall be allowed against any 
person detaining the object who, personally or through his 
predecessors in title, has not been in possession of it for 
a period of at least ten years. 

2. Claims for restitution shall continue to be allowed 
even against a person detaining the object who, personally 
or through his predecessors in title, has been in posses- 
sion of it for a period of at least ten years in all cases 
where such claims are allowed under the legislation of the 
country to which the claim is addressed. 


SECTION IV. Optional Provisions 


Article 11 


1. Any of the High Contracting Parties may, at the time 
of its signature, ratification, accession, or at any other 
time, declare in a notification addressed to the Secretary- 
General of the League of Nations that, subject to reciproc- 
ity, it extends the application of the provisions of the pres- 
ent Convention to objects belonging to corporations or to 
individuals and recognized to be of national interest by an 
official act prior to dispossession. 


Article 12 


1. Any High Contracting Party may, at the time of its 
signature, ratification or accession, declare that in accept- 
ing the present Convention it assumes no obligation what- 
soever in respect of the whole or part of its colonies, pro- 
tectorates, overseas territories placed under its sovereignty 
or territories for which a mandate has been entrusted 
to it. 

2. Any High Contracting Party may subsequently de- 
clare, in a notification addressed to the Secretary-General 
of the League of Nations, that the present Convention shall 
apply to the whole or part of the territories forming the 
subject of a declaration in the terms of the preceding 
subparagraph. 
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Article 13 


The Secretary-General shall notify all the Members of 
the League of Nations and the non-member States referred 
to in Article 15 of the declarations received in virtue of 
Articles 11 and 12. 


SECTION V. Final Provisions 
Article 14 


1. Should any dispute arise between the High Contract- 
ing Parties as to the interpretation or application of the 
present Convention, and, should it be impossible to reach a 
satisfactory solution of such dispute through the diplomatic 
channel, it shall be settled in accordance with the provi- 
sions in force between the Parties with reference to the 
settlement of international disputes. 

2. Should no such provisions exist between the Parties to 
the dispute, the latter shall be submitted to the judicial 
procedure provided in the Protocol of December 16th, 1920. 
If they are not all Parties to the Protocol, they shall at the 
request of any of them, submit the dispute to a Court of 
Arbitration constituted in accordance with the Hague Con- 
vention of October 18th, 1907, for the Pacific Settlement 
of International Disputes. 


Article 15 


The present Convention, of which the French and English 
texts are equally authentic, shall bear this day’s date, and 
EE OG GI I ein cited for signature 
on behalf of any Member of the League of Nations or any 
nonmember State to which the Council of the League shall 
have communicated a copy of the Convention for that 
purpose. 


Article 16 


The present Convention shall be ratified. The instru- 
ments of ratification shall be deposited with the Secretary- 
General of the League of Nations, who shall give notice of 
the deposit thereof to all the Members of the League and 
to the nonmember States referred to in Article 15 of the 
present Convention. 


Article 17 


1. On and after ___-_______ athletes any Member of the 
League of Nations and any non-member State referred to 
in Article 15 may accede to the present Convention. 

2. The instruments of accession shall be deposited with 
the Secretary-General of the League of Nations, who shall 
give notice of the deposit thereof to all the Members of 
the League and to the non-member States referred to in 
the aforesaid article. 


Article 18 


1. The present Convention shall come into force sixty 
days after the Secretary-General of the League of Nations 
has received two ratifications or accessions. 

2. It shall be registered by the Secretary-General on the 
day of its entry into force. 
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3. Subsequent ratifications or accessions shall take 
effect sixty days from the date of their receipt by the 
Secretary-General. 

Article 19 


1, The present Convention shall be valid for five years 
from its entry into force. It shall remain in force for a 
further period of five years, and so on successively, in re- 
spect of such Contracting Parties as have not denounced it 
at least six months before the expiry of the term. 

2. The Secretary-General shall notify all the Members 
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of the League of Nations and the nonmembers States re- 
ferred to in Article 15 of any denunciations so received. 


Article 20 


1. Steps shall be taken to revise the present Convention, 
on request to that effect being made to the Secretary-Gen- 
eral of the League of Nations by one quarter of the States 
Parties to the Convention. 

2. The Council of the League of Nations may also take 
the initiative with a view to the revision of the Convention. 


[These essays on the protection of monuments and works 
of art were written by Charles De Visscher, Judge on the 
International Court of Justice. The English translation 
has been edited by Ardelia Ripley Hall, Arts and Monu- 
ments Officer, Department of State. Miss Hall also com- 
piled the related appendixes.] 
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U.S. Delegation Report on FAO: November 1948 


BACKGROUND 


Although the first of the postwar specialized 
agencies of the United Nations to be created, the 
Food and Agriculture Organization is only 3 
years old. 

Previous conferences had of necessity given 
much emphasis to building the organization and 
determining its functions. Furthermore, the 
earlier sessions had been held in times of acute 
world food crisis when there were demands for im- 
mediate action. Though both of those factors 
were still present at this session, organizational 
matters were not quite so pressing, and the food 
situation had improved sufficiently to enable mem- 
ber nations to take a somewhat long-time view. 

To appreciate this setting, it is well to keep in 
mind the high points of what had gone before. 

The first session of the Conference was held in 
Quebec in the fall of 1945, shortly after victory 
over the enemy had been achieved. That was of 
necessity an organizational meeting. At that 
time neither the extent of the war damage nor the 
length of the food crisis was fully realized. It 
was hoped that relief and rehabilitation problems 
could be left to the newly created United Nations 
Relief and Rehabilitation Administration, and 
that Fao could concentrate on the long-time 
problems of increasing production, improving 
nutrition, and stabilizing prices. 

Shortly after the first session of the Conference 
closed, however, the world food crisis intensified, 
rather than lessened, and it became apparent that 
Fao would have to give attention to the current 
situation. Therefore, in May 1946, Fao con- 
vened a Special Meeting on Urgent Food Prob- 
lems which met in Washington. One result of 
this meeting was the creation of the International 
Emergency Food Council to recommend the allo- 
cation of food commodities in short supply. This 
Council, now the International Emergency Food 
Committee of Fao, has continued this function 
until the present time. 

However, the Special Meeting on Urgent Food 
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Problems also discussed Fao’s long-time job— 
the need for increasing nutritional levels of much 
of the world’s population and the problems of 
managing possible surpluses which might develop. 
Sir John Orr, the Director General, was asked to 
study these problems and work out plans for 
maintaining a stable and adequate food supply at 
fair and stable prices. 

The second session of the Conference was held 
in Copenhagen in August and September 1946, 2 
months earlier than originally scheduled, in order 
to hear Sir John Orr’s “Proposals for a World 
Food Board,” which were drawn up in response 
to the earlier instructions. These proposals shared 
the Conference limelight with the many organiza- 
tional problems which had arisen out of Fao’s 
first year of existence. 

The heart of Sir John’s proposals was the idea 
of a World Food Board which would purchase 
key commodities in years of surplus and sell them 
in years of shortage. Special provisions were in- 
cluded which would aid nations with low nutri- 
tional levels to buy extra quantities of surplus 
foods at reduced prices. 

The Conference, after prolonged discussion, 
accepted the objectives of Sir John’s proposal but 
did not recommend the establishment of a World 
Food Board. It decided to establish a Prepara- 
tory Commission on World Food Proposals, con- 
sisting of representatives of 17 nations, to examine 
Sir John’s and other proposals for achieving these 
objectives. The Commission met for 3 months in 
Washington beginning in October 1946. 

The Commission recommended two steps: 


First, it proposed that the national policy-mak- 
ing officials in the fields of agriculture and nutri- 
tion meet each year, review the world situation, 
and consult with each other as to how national 
programs might be improved so as to further the 
objectives of Fao and decide whether new types 
of international action were called for; 

Second, to help solve the special problems of 
instability of supplies and prices of primary agri- 
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cultural commodities, the Commission recom- 
mended the development of international com- 
modity arrangements, applying in each case to a 
specific commodity situation in which widespread 
unemployment or burdensome surplus had de- 
veloped or was expected to develop. 

The third session of the Conference was held in 
Geneva in August 1947. It too was called 2 
months ahead of schedule, this time in order to 
consider the report of the Preparatory Commis- 
sion. The major recommendations of the Com- 
mission were accepted. In addition the Confer- 
ence amended the constitution to provide for an 
18-member Council, made up of governmental 
representatives, to replace a 15-person Executive 
Committee, which had consisted of experts serving 
in their individual capacities. The Conference 
also had before it the selection of a new Director 
General to replace Sir John Orr—who had origi- 
nally accepted only for a 2-year term—as well as 
questions of a permanent site, approval of the 
program of work and budget, and where and 
when to establish regional Fao offices. In April 
1948 a special session of the Conference was called 
in Washington to elect a new Director General. 


It elected Norris E. Dodd, who had previously - 


been United States Under Secretary of Agricul- 
ture, and chairman of the United States Fao 
Interagency Committee. 


CONFERENCE ACTION 


The questions before the fourth session of the 
Conference were a logical outgrowth of this back- 
ground. Ministers of Agriculture and other top 
policy makers were meeting for their first full- 
fledged consultation on national and international 
agricultural policy as agreed to by the previous 
Conference. The improved world food situation 
and the first postwar threat of surpluses were 
bringing with them insistence from exporting na- 
tions that steps be taken to determine the need for 
special commodity agreements which could assure 
orderly marketing with stabilized prices and sup- 
plies. Importing nations, on the other hand, were 
still concerned about methods of increasing their 
food production. Since the list of commodities 
subject to international allocation had been greatly 
reduced, the future of the International Emer- 
gency Food Committee was up for decision. The 
new Director General had presented a carefully 
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prepared program of work for 1949—with an ac- 
companying budget—which deserved minute 
study. It required study not only for the pro- 
gram which it presented but also for the new pro- 
cedures which it used in program building and 
presentation. 

And this Conference was not without its organ- 
izational questions. A permanent site was still to 
be chosen, and there was continuing pressure for a 
revision in the scale of contributions. 

The agenda also included such items as the ap- 
plication of additional nations for membership in 
Fao, the election of Council members, Fao’s rela- 
tions with other international organizations, diplo- 
matic privileges and immunities for the Fao staff, 
the establishment of an administrative tribunal to 
hear appeals from staff members on action taken 
by the Director General, the informational pro- 
gram of Fao, and the work of national Fao com- 
mittees. 

Delegates of 54 of the 58 Fao member nations 
attended the Conference, and 7 nonmember nations 
had observers present. In addition, there were 
some 24 organizations having official observers. 
They included governmental and nongovernmental 
organizations, the United Nations and its spe- 
cialized agencies, the Supreme Commander for the 
Allied Forces in Japan, and the Holy See. 

The delegation of the United States was headed 
by Secretary of Agriculture Charles F. Brannan, 
with Under Secretary Albert J. Loveland as his 
first alternate. It included members of the Sen- 
ate and House Committees on Merchant Marine 
and Fisheries, and representatives of the major 
farm organizations, organized consumers, forestry 
and fisheries industries, and the Federal Depart- 
ments of Agriculture, Commerce, Interior, Labor, 
and State. 

Charles F. Brannan, United States Secretary of 
Agriculture, was named chairman of the Confer- 
ence. V.K. Wellington Koo, Chinese Ambassador 
to the United States, was named first vice chair- 
man; Senator José Manuel Casanova of Cuba, sec- 
ond vice chairman; and James M. Dillon, Irish 
Minister of Agriculture, third vice chairman. 

At the opening session on November 15, Secre- 
tary Brannan read a statement of greetings from 
President Truman which said in part, “I know of 
no one factor more important to the future peace 
of the world than food. The work which Fao 
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does, or leaves undone, will have a great bearing on 


the history of the world.” The United States 
spokesman also invited the delegates to take full 
advantage of the educational tours and recrea- 
tional events which had been arranged for them by 
the United States Government. 

As in the third session, the Conference set up 
three Commissions, referring appropriate agenda 
items to them as follows: 


Commission I conducted the annual review of the 
world food situation, consulted on national pro- 
grams, and considered what action was needed by 
member nations either individually or collectively 
to carry out the purposes of Fao. Viscount 
Bruce of Melbourne, the independent chairman of 
the Council of Fao, served as chairman of 
Commission I. 


Commission II considered the program of work 
for 1948, including the program of each of the 
technical divisions, particularly with reference to 
budgetary provisions for projected work. Dr. 
B. R. Sen of India served as chairman of Commis- 
sion IT. 


Commission ITT considered the size and manner of 
financing the budget, the scale of contributions, 
permanent site, and related administrative and 
relationship problems. Arthur Wauters of Bel- 
gium served as chairman of Commission III. 


Most of the Conference work was done by these 
3 Commissions which met simultaneously. How- 
ever, plenary sessions were held to conduct general 
business. All of the formal action of the Confer- 
ence was taken by plenary sessions, and a number 
of important speeches were made before such ses- 
sions. Plenary action included the election of 
officers for the Conference, the election of Saudi 
Arabia as the fifty-eighth member nation, the 
consideration of the application of Israel for mem- 
bership and the vote to postpone decision until the 
next session of the Conference, the reelection to the 
Council of all countries whose terms of membership 
were expiring, and the approval of the Holy See 
as a permanent observer. In a final plenary ses- 
sion, the recommendations of the 3 Commissions 
were considered and, after a few changes, were 
approved. 


*Unless otherwise indicated, all Commission recom- 
mendations and actions were approved by the Conference. 
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One of the highlights of the Conference was an 
address by President Truman before a plenary ses- 
sion held on November 24. President Truman 
pledged continued United States support to Fao 
and restated his belief that unless the objectives 
of Fao could be obtained, the world had little 
chance of building a permanent peace. He also 
stressed the willingness of the United States Gov- 
ernment to cooperate with Fao in rendering techni- 
cal assistance to the agriculture of other countries, 
and he urged the nations to negotiate another 
wheat agreement. The speech made a strong 
impression on the delegates. 

Following is a brief summary of the work of each 
commission.* 


COMMISSION I 


The agenda of Commission I centered on 5 major 
items : General review of the current food and agri- 
culture situation ; major production and consump- 
tion problems faced by the member nations in the 
major regions of the world; the continuation of 
international allocation; international trade in 
agricultural products; and documentation needed 
for future reviews. 

The Commission had before it the Fao staff 
studies on “The State of Food and Agriculture, 
1948,” “National Progress on Food and Agricul- 
tural Programs,” and other related documents 
which served as the basis for the discussion. 


General Review of the World Food and Agri- 
eultural Situation 

After a brief organization meeting including the 
selection of a rapporteur and approval of the 
agenda, the Commission spent 2 full days discus- 
sing the current world food and agriculture situa- 
tion, during which time some 32 nations presented 
their views. 

The general conclusion of the Commission was 
that there had been a substantial improvement 
in the food situation in 1948, particularly in 
cereals, over the situation prevailing a year earlier. 
This improvement, the Commission decided, has 
come about largely as a result of exceptionally 
favorable harvests in North America and Europe 
and better than average wheat yields in the South- 
ern Hemisphere in 1947-48. The situation with 
respect to sugar and textiles has also improved. 
But for rice, fats and oils, livestock and livestock 
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products as well as for forest products, it is less 
favorable. However, the output of meat, dairy, 
and poultry products, the Commission pointed out, 
promises to increase substantially by the second 
half of 1949, due to the exceptionally favorable 
feed-grain production in North America and 
Europe as well as to prevailing good pasture 
conditions. 

Although there has been clearly an easing of 
the current food situation, it still is far from satis- 
factory. Agricultural output, the Commission 
noted, has not recovered sufficiently to provide the 
increased world population with the prewar level 
of per capita supplies. There remain, in fact, large 
parts of the world in which, even in the current 
year, nutritional levels will be thoroughly unsatis- 
factory. This year’s harvest, it was pointed out, 
was far above what could be expected in an average 
year. The world’s stocks of food have been cut 
to the barest minimum and will still be low at the 
end of 1948-49. Furthermore, the increased de- 
pendence of the world upon supplies from North 
America has greatly increased the element of risk, 
so that the world is still forced to depend upon the 
luck of next year’s harvest. 

In the light of its analysis of the situation, the 
Commission concluded that there were two funda- 
mental questions which the member nations would 
have to face if any real progress toward the achieve- 
ment of the major objectives of Fao are to be real- 
ized. The first of these questions is: How can 
world agricultural production be expanded? A 
large increase in agricultural production is needed 
in the world as a whole and is most urgently needed 
in the low-income, food-deficit regions. With the 
exception of North America and a few other coun- 
tries, production has not kept pace with population 
so that little or no progress can be made in raising 
per capita consumption and nutritional levels un- 
til production increases. 

The second question is: How can international 
trading arrangements be improved so as to facil- 
itate a larger and more regular flow of products at 
prices fair to producers and consumers alike? 

These two problems and related issues were the 
focus of the discussion during the remaining ses- 
sions of the Commission. The United States was 
in agreement with the findings of the Commission 
with respect to the current food situation, being a 
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member of the working party set up to draft the 
statement setting forth the authoritative position 
of the Commission with respect to it. 


Production and Consumption Problems 


There was a full discussion of production and 
consumption problems, first in the Commission as 
a whole, and later in the five regional subcom- 
missions (Europe, Africa, Near East, Far East, 
and Latin America) into which Commission I 
was, for a short time, divided. 

Discussion of those problems in the Commission 
as a whole centered upon the need for an expan- 
sion of production and consumption, particularly 
in the low-income and underdeveloped areas, and 
upon the general conditions necessary for the at- 
tainment of higher production. In this latter 
connection, attention centered primarily upon the 
wider application and use of better techniques and 
methods of production and upon increased pro- 
duction and more equitable distribution of the 
principal requisites of production such as farm 
machinery, fertilizers, and pesticides and upon a 
much greater volume of international credit and 
investment. 

In most parts of the world during the past 20 
years, it was pointed out, the growth in agricul- 
tural production has not been sufficiently rapid 
to insure any real or sustained progress toward 
increased consumption and improved nutrition for 
the mass of mankind. To achieve such a sus- 
tained improvement should be one of the major 
goals of all national agricultural programs. It, 
however, can only be achieved by means of more 
vigorous action on the part of all governments. 
Such action will involve not only more research 
and education, including increased development 
and adoption of the best techniques and practices, 
but will require a greater supply of the means of 
production—of farm machinery, fertilizer, pesti- 
cides, and other requisites of production—as well 
as a greater volume of investment than has 
occurred since the beginning of the century. In 
some regions of the world it was recognized that 
there are still opportunities for bringing new land 
into production. In general, however, increased 
agricultural production must come largely from 
land already under cultivation. 
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Credit and International Investments 


A great deal of attention was given to the prob- 
lem of credit and international investment. 
R. L. Garner, Vice President of the International 
Bank for Reconstruction and Development, was 
present and discussed the work of the Bank in 
financing of development and _ reconstruction 
projects, and the relation between the activities of 
Fao and the Bank. After pointing out the lim- 
ited amount of funds now available to the Bank 
for lending and the dependence of the Bank upon 
the private investment market for its funds, he set 
forth the following three criteria which the Bank 
uses as a basis for making loans: First, the Bank 
must be satisfied that the loan will serve a con- 
structive purpose economically; second, that the 
amount of the loan is within the capacity of the 
borrowing country to repay; and third, the Bank 
will expect to see that steps are taken to correct 
the situation in those cases where the internal 
financial situation is unsatisfactory. 

Mr. Garner’s statement provoked a spirited dis- 
cussion. A number of questions were raised, par- 
ticularly by representatives of the underdeveloped 
countries. They stressed the fact that large-scale 
expansion of agricultural production and develop- 
ment of world resources is impossible without 
large-scale international lending, and pointed out 
that the present policy of the Bank, as set forth by 
Mr. Garner, held little hope of the Bank’s being 
much help in this regard. 


Continuation of International Allocation 


The discussion of international allocation cen- 
tered on: How smoothly and effectively the Inter- 
national Emergency Food Committee (Izrc) had 
functioned under the new arrangement proposed 
at Geneva for incorporating Iro into the frame- 
work of Fao; whether there was need for contin- 
ued allocation of certain commodities and, if so, 
for what commodities ; and what should happen to 
the commodity committees when allocation was 
discontinued. 

There was general agreement among the mem- 
ber governments that the work of Ierc this past 
year had been quite satisfactory. There was also 
general agreement that allocation of foodstuffs 
and fertilizers should be discontinued as soon as 
possible. It was felt that the time had not yet 
come to dissolve Izrc itself and that cereals, fats 
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and oils, rice, cocoa beans, and nitrogenous fertil- 
izers should remain subject to allocation for the 
time being. It was agreed that the Commodity 
Committees themselves were the most competent 
bodies to consider their discontinuance. How- 
ever, when it is determined that there is no further 
need for allocating a commodity the Commission 
decided that the commodity committee will be 
discontinued. Some delegates felt that the com- 
mittees should be continued to collect statistics 
and to keep the commodity situation under review. 

The Commission approved the Irrc’s resolution 
for continuing the system of international alloca- 
tion recommendations for the year 1948-49 with 
the understanding that the Izrc will remove com- 
modities from allocation as soon as it appears that 
no useful purpose is served by continuing their 
allocation. The Council was requested to obtain 
a report from Ixrc for consideration at its first 
meeting in 1949, and the Commission also author- 
ized the Council to review the situation in the light 
of this report and to take such action as the cir- 
cumstances may require. These findings and rec- 
ommendations of the Commission are in line with 
the position taken by the United States. 


General International Trade Problems Re- 
lating to Agricultural Products 

Problems of international trade in agricultural 
products elicited greater interest and discussion 
than any other single item on the Commission’s 
agenda. The discussion centered on the following 
major problems: The changed pattern of interna- 
tional trade; exchange difficulties; level of stocks; 
standardization of agricultural products entering 
international trade; and procedures to be followed 
in the review of commodity situations, in renego- 
tiating the wheat agreement, and in the formula- 
tion, review, and administration of commodity 
agreements in general. 

There was full discussion of all these problems 
in the Commission as a whole. Particular atten- 
tion was given to commodity problems and 
methods of handling them. A special working 
party was set up to consider and make recommen- 
dations on that subject. 

The specific issues which each of these problems 
raised and the major findings and recommenda- 
tions of the Commission with respect to them are 
briefly set forth below. 
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In this connection, attention was called to the 
recommendation of the Preparatory Commission 
on World Food Proposals that when a develop- 
ment, project, or program of significance to agri- 
culture was held up for lack of adequate interna- 
tional financial facilities, the Director General of 
the Food and Agriculture Organization and the 
Board of Directors of the International Bank 
should forthwith report the circumstances to their 
respective member governments and to the Eco- 
nomic and Social Council with recommendations 
for any appropriate action. Commission I passed 
a resolution designed to ascertain the extent to 
which there might be such a lack of international 
financial facilities, and to enable the next session of 
the Conference to consider possible lines of action. 
This resolution requested the Director General, 
with the assistance of the Bank and other appro- 
priate United Nations agencies, to prepare a fact- 
finding statement concerning all international 
financing facilities, the use being made of them, 
and the nature of the demand for them, for the 
consideration by the Council in preparing a report 
thereon to the next session of the Conference. The 
Commission also approved a suggestion that there 
be closer cooperation between the Fao and the Bank 
at the staff level and that there be fewer formal 
public recommendations by one organization to the 
other. 

After an over-all discussion of these problems of 
production, including those of finance, the Com- 
mission broke up into five regional subcommissions. 
These regional discussions extended over a 2-day 
period and were designed to bring out the type of 
action needed to solve the diversified problems of 
the various regions of the world. The regional 
subcommissions were asked to center their discus- 
sions on the following major problems: Produc- 
tion, conservation and marketing, consumption, 
rural welfare, governmental and other services, 
and plans and programs. Each regional group 
was also asked to consider what are the needs, how 
they best can be met, what has already been done, 
and particularly, what further can be done. They 
were further requested to note cases in which re- 
gional or world-wide actions seem required and to 
indicate which projects should be accorded highest 
priority in the coming year. 

The reports of the five regional committees, 
which were approved by the Commission as a 
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whole, in general followed the procedure suggested. 
They dealt almost exclusively with the technical 
problems and the lines of action needed with re- 
spect to them in the fields of production, consump- 


‘tion, marketing, etc. Although the recommended 


lines of action needed covered both action by Fao 
and the member governments, they centered pre- 
dominantly upon action which the governments 
themselves in each region, either working singu- 
larly or in concert, should take. The Commission 
expressed general satisfaction with the work of 
the regional groups and adopted a resolution re- 
questing the Director General and the Council, in 
carrying out the program of work of Fao in 1949 
and in preparing the program and budget for 
1950, to take these recommendations as a guide for 
further action. 


Changed Patterns of International Trade 


One of the most significant developments in the 
world situation during the past decade has been 
the changed pattern of international trade. There 
has been a change not only in the source and direc- 
tion of trade, but some agricultural countries are 
in the process of moving away from the function 
of supplying raw materials toward greater diversi- 
fication of production and the development of sec- 
ondary industries. The fact that the Western 
Hemisphere occupies a dominant position as the 
principal source of exportable supplies is particu- 
larly important to major importing countries at 
the present time, since it accentuates the problem 
of obtaining dollar exchange. The general trend 
toward increased diversification in eastern Europe 
and Latin America has an important bearing upon 
the long-time outlook for international trade in 
grain products. Western European countries par- 
ticularly are fearful that these latter trends are 
endangering the availability of grain in the for- 
mer surplus-producing countries. 

In the light of this situation the Commission 
recommended that the Council, in consultation 
with all the appropriate international organiza- 
tions, should study the trends under way and sub- 
mit to the next session of the Conference sugges- 
tions as to the action member governments should 
take with respect to them. 


Exchange Difficulties 


Closely related to the changed pattern of trade 
is the problem of exchange, which, as just now 
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pointed out, has been accentuated for import- 
ing countries. While the European Recovery Pro- 
gram has temporarily eased the situation, par- 
ticularly for the western European coutries, the 
fundamental problem remains. Because of the 
difficult dollar-exchange situation, there is a strong 
urge for importing countries to expand their pro- 
duction of food and other products so as to become 
as self-sufficient as possible. 

Herein lies the danger for the United States 
and the other principal exporting countries and for 
some of the importing countries as well. The ex- 
treme situation prevailing at present might easily 
lead some countries to expand the production of 
certain products which they are at a relative dis- 
advantage in producing and thereby develop a 
pattern of production which not only would be 
uneconomic for themselves but also lead to a serious 
loss of markets for the United States and other ex- 
‘porting countries. The United States, accord- 
ingly, strongly urged that if any nation felt itself 
obliged to move in the direction of self-sufficiency 
that it would exercise a high degree of selectivity 
in determining the products it would expand so as 
not to saddle itself with a pattern of production 
which, in the long run, not only would prove un- 
economic but also which might prove highly dis- 
advantageous to other member nations. 

The problem of exchange convertibility also 
came in for some discussion. The restoration of 
exchange convertibility by appropriate action on 
the part of the governments concerned was 
strongly urged by the representative of Ireland, 
Mr. Dillon. He suggested specifically, that cur- 
rencies of the United States and the United King- 
dom be made fully interchangeable by appropriate 
legislative action. ‘The Commission decided, how- 
ever, that this matter did not fall within its terms 
of reference. 


Level of Stocks 


The discussion of levels of stocks was quite 
brief. There was general recognition that the 
level of stocks of several of the principal agricul- 
tural products is very low, and that despite good 
harvests this year they will still be low at the end 
of the 1948-49 season. The Commission, accord- 
ingly recommended that member governments 
exercise caution in utilizing the 1948 harvest and 
consider the possibility of using some of the in- 
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creased supplies available to build up stocks. It 
also requested the Council during the year 1949 
to give consideration to the question of stocks and 
the financing thereof and suggested that the rela- 
tive parts of this problem be studied in conjunc- 
tion with the proposed review of commodity prob- 
lems discussed below. 


Standardization of Agricultural Products 
Entering International Trade 


The problem of production standardization, 
likewise, was quickly disposed of. It was pointed 
out that international trade in food and agricul- 
tural products would be greatly facilitated if the 
commodities in question were sold on the basis of 
precise standards and grades. Although consid- 
erable progress already has been made in this 
respect for many of the important commodities, 
further efforts are needed to coordinate the prac- 
tices of individual governments and to standard- 
ize them internationally. The Commission, 
accordingly, invited organizations responsible for 
particular commodities, such as the Wheat and 
Sugar Councils, to proceed without delay to the 
study necessary to arrive at concrete recommenda- 
tions in this regard to the member governments; 
and recommended further that the Director Gen- 
eral and the Council give attention to the problems 
of standardization in regard to those commodities 
for which there is no appropriate organization. 


Commodity Problems and Methods of Han- 
dling Them 


As noted above, great interest was manifested 
in the subject of commodity problems, and a work- 
ing party was set up to study the subject. The 
working party had 6 meetings, and the Commis- 
sion as a whole spent the greater part of 2 days 
discussing the subject. The discussion centered 
primarily upon commodity agreements, upon pro- 
cedures for keeping commodity situations under 
review, and upon the formulation, review, and ad- 
ministration of commodity agreements. This in- 
volved a discussion of the whole problem of the in- 
terrelationship of Fao, Izrc, and proposed Inter- 
national Trade Organization, including a discus- 
sion of the desirability of, and procedure for, 
renegotiating an international wheat agreement. 

The United States took a prominent part in the 
discussions and with one exception, which later 
will be discussed, its views generally were accepted 
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by the working party and the Commission as a 
whole. 

As a background to the discussion, the Com- 
mission accepted the recommendations contained 
in the Preparatory Commission’s report on World 
Food Proposals as a sound basis for commodity 
distribution policy. Pending the establishment 
of Ivo, it was agreed that the Interim Coordi- 
nating Committee for International Commodity 
Agreements, on which Fao is represented, provides 
the machinery whereby study groups and con- 
ferences can be arranged upon the recommenda- 
tion of Fao or at the request of any government or 
group of governments. It also was agreed that 
the fullest possible cooperation is essential be- 
tween the United Nations and its specialized 
agencies in all discussions associated with com- 
modity distributions and in the administration of 
agreements. 

With respect to Fao activities in the field of 
commodity studies, it was agreed that (a) it will 
be the task of Fao, in close contact with member 
governments, to continue to review the world agri- 
cultural commodity situations, (6) as commodities 
become de-allocated, the policy of disbanding the 
relevant committees be continued and that the 
task of statistical compilation and continuing 
survey of the commodity should be assumed by 
Fo as a staff function to the extent deemed neces- 
sary and subject to the avoidance of duplication 
with other agencies, (¢c) in the conduct of con- 
tinous study at the staff level, Fao should pay 
particular attention to the need for early inter- 
governmental action when commodity shortages 
or surpluses are anticipated, and generally to the 
need for promoting a stable and expanding econ- 
omy in accordance with Fao objectives. 

In this connection many spokesmen, particu- 
larly the representative of the International Fed- 
eration of Agricultural Producers, pointed out the 
close relation between prices and production and 
the importance of assuring producers stable prices 
at reasonable levels not only from the standpoint 
of rendering simple justice, but also in order that 
the necessary expansion in production to meet 
needed nutritional targets be attained. 

A number of organizations, it was noted, already 
exist for the study and/or administration of cer- 
tain commodities, notably for wheat, sugar, cotton, 
wool, and rubber. Fao, the Commission recom- 
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mended, should cooperate very closely with such 
Councils and intergovernmental study groups and 
avoid unnecessary duplication of statistical and 
other services. 

In the course of this discussion considerable 
attention was given to the desirability of and the 
procedure for, renegotiating the International 
Wheat Agreement which failed of ratification last 
summer. Near the close of the session it was an- 
nounced that the Wheat Preparatory Committee 
would meet in January 1949 to arrange for re- 
sumption of the wheat negotiations. The Com- 
mission received this announcement with a great 
deal of satisfaction and expressed the view that 
Fao should encourage the continuation of multi- 
lateral negotiations looking toward intergovern- 
mental agreements on single commodities. 

The United States had strongly pressed for such 
negotiations. At the same time it had suggested 
that “Fao should create immediately an inter- 
governmental committee to prepare a report in 
cooperation with Interim Coordinating Commit- 
tee for International Commodity Arrangements 
and the staff of Fao concerning the feasibility of 
conducting an international conference leading to 
a multilateral agreement on two or more commodi- 
ties and the commodities which would be the sub- 
ject of such a conference, and report to the Fao 
Council within 6 months.” 

Neither the working party nor the Commission 
would accept this recommendation. The Commis- 
sion, however, did recommend that the Council of 
Fao arrange for a preliminary review of commod- 
ities and groups of commodities within the purview 
of Fao and in the light of its analysis submit to 
governments, if possible, immediately following 
the first 1949 meeting of the Council, any sugges- 
tions it may see fit to make for governmental and 
intergovernmental action. The study was also to 
include the type and purposes of intergovern- 
mental discussions or arrangements now proceed- 
ing or in being, the relation between these purposes 
and the objectives of Fao, and of Fao’s relations 
with bodies already established for discussions or 
negotiations. (At the Council meeting immedi- 
ately following the adjournment of the Confer- 
ence, a Committee of the Council was set up to 
work with the Secretariat to prepare such a report. 
Hence, the United States obtained the essential 
ends it was seeking with respect to this matter.) 
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Documentation for Future Review 


The Commission gave full consideration to the 
documentation needed for the Conference’s annual 
review of the world food and agricultural situa- 
tion, to the form of the annual reports requested of 
member governments and the time schedule for 
questionnaires and review documents. The recom- 
mendations made should not only improve the ma- 
terial available for subsequent Conferences but 
also enable Fao to keep member governments bet- 
ter informed on various aspects of the world food 
situation and on changing national policies in this 


field. 


COMMISSION II 


Commission IT devoted its efforts to a consider- 
ation of the work of the past year and the Director 
General’s plans for operating during the ensuing 
year. The advance documents which the Commis- 
sion had for consideration were “Report of the 
Work of Fao 1947-48” and “Program of Work for 
1949.” It was the belief of the United States dele- 
gation that these documents represented a signifi- 
cant advance in Fao’s programming and budget- 
ing activities. The program of work was a new 
adventure for Fao. It presented a suggestive 
budget for each of Fao’s divisions along with the 
estimated cost of each activity. The Fao Sec- 
retariat had done a great deal of work on this docu- 
ment and it paid dividends in greater understand- 
ing of the program details by Conference members. 

The United States Government is in substantial 
agreement with most of the major lines of activity 
proposed by Fao for 1949. Forward steps espe- 
cially to be commended included the appointment 
of additional regional representatives, increased 
emphasis upon technical and other assistance to 
member governments, and more extensive coopera- 
tion with the United Nations and the regional eco- 
nomic commissions operating thereunder. Fur- 
ther effort was urged toward more complete inter- 
divisional and interagency coordination. 

Commission II worked on the principle that con- 
sideration of the program must of necessity be con- 
fined to the limitations of che available Fao budget. 
While the Commission proposed some nine projects 
in addition to those included in the Fao program 
of work, informal suggestions were made as to 
ways in which a part of the costs of these new 
projects might be met. It is believed, therefore, 





that the amended program can largely be carried 
out within the 1949 anticipated income of Fao. 

One of the outstanding accomplishments of 
Commission IT was the adopting of a statement of 
principles to guide the Director General in estab- 
lishing priorities among projects to be undertaken 
in 1950 and future years. They are believed to be 
useful and important since Fao is under pressure 
to carry on a larger number of projects than its 
limited resources will support adequately. 

These principles recommend first priority to 
projects that will directly increase production and 
secure the more effective utilization of available 
supplies to those that transcend national boun- 
daries, and to those that would supply needed in- 
formation to the International Bank and other 
agencies prepared to extend material help to mem- 
ber governments. Projects are not recommended 
for Fao activity if they can be undertaken by the 
member governments themselves without any Fao 
intervention, or if full implementation by member 
governments at the present time can not be ex- 
pected. Projects should appropriately provide 
for associated extension and educational activities 
adapted to local conditions. 


Nutrition Division 


The United States delegation recommended that 
first attention among Fao special projects in nutri- 
tional fields be given to studies of food composition, 
methodology of diet surveys, and physiological re- 
quirements of calories and nutrients. These are of 
importance, among other things, for interpreting 
member government’s annual food balanced sheets 
and food appraisals. For this purpose, also, the 
United States delegation urged that Fao encourage 
member countries to develop this work further by 
making diet surveys among selected population 
groups (urban centers) using comparable meth- 
ods. The Conference also expressed great interest 
in projects that will emerge from recommendations 
made at the Baguio and Montevideo conferences 
concerning ways and means of improving the nutri- 
tive value of rice and rice diets, and the collection 
of information on the nutritive value of foods com- 
monly eaten by primitive population groups. It 
endorsed full cooperation with United Nations 
International Children’s Emergency Fund, World 
Health Organization, and other appropriate inter- 
national agencies in joint work on nutrition 
problems of common interest. 
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Agriculture Division 


In the field of agriculture the United States dele- 
gation expressed doubt about the practicability of 
undertaking all the lines of work proposed, and 
suggested that problems of improved varieties and 
related activities, soil improvement work, and ex- 
tension and advisory services should be given 
higher priority than some of the other proposed 
undertakings. In general, the Conference sup- 
ported this point of view. Special resolutions 
were passed urging the completion and early publi- 
cation of the proposed catalog of genetic stocks 
of wheat, recommending additional international 
machinery for reporting outbreaks of plant and 
animal diseases, urging the member governments 
to control rinderpest, suggesting that experts be 
sent by Fao into regions where agriculture has not 
yet been modernized, and proposing that the sub- 
ject of foot-and-mouth disease should be taken into 
consideration in the 1949 program. 

The Director of the Agriculture Division esti- 
mated that the pest survey and foot-and-mouth 
disease projects would involve an additional cost 
of $20,000 not covered in the proposed budget for 
1949. He suggested that this could be met either 
by travel savings or the elimination of certain 
marketing or agronomic projects. The Confer- 
ence did not act officially to indicate to the Director 
General its preference among these alternatives, 
but referred the verbatim report of a rather inten- 
sive discussion of the problem to the Director 
General for his future consideration. 


Distribution Division 


The Distribution Division has been newly estab- 
lished during the past year to concentrate in one 
division the work on commodities formerly per- 
formed partly by the Ierc Secretariat and partly 
by one of the branches of the Economics, Market- 
ing, and Statistics Division. Question arose as to 
whether the establishment of the Division might 
result in some duplication with the activities of 
other Fao divisions, and this subject was discussed 
at length by Commission II. The Commission 
finally approved the establishment of the Division, 
and recommended that special efforts be devoted to 
commodity studies and the issuance of a series of 
periodic commodity bulletins. Brief commodity 
surveys are to be undertaken as needed, devoting 


June 1949 


U.S. REPORT ON FAO 


special attention to the staple crops and later going 
into the field of perishable commodities. 

With respect to international commodity agree- 
ments, the Conference noted with satisfaction that 
a detailed program has been developed to intensify 
and to expand the analysis and dissemination of 


background and up-to-date information bearing on 
this field. 


Economics, Marketing, and Statistics Division 


In connection with the work of the Economics, 
Marketing, and Statistics Division, the United 
States was particularly interested in assuring the 
publication of adequate statistical information on 
the production and distribution of agricultural 
commodities. The delegation questioned the Fo’s 
proposed curtailment of statistical activities and 
publications. The other governments represented 
at the Conference agreed with the American point 
of view and adopted a resolution presented by the 
United States delegation recommending the publi- 
cation of a monthly statistical bulletin and an an- 
nual statistical yearbook covering both production 
and trade. 

The Commission also adopted a Netherlands 
resolution recommending that member govern- 
ments be asked to prepare food balance sheets 
presenting data on food production and consump- 
tion in terms of calories and nutrients. The res- 
olution also asked that Fao provide direct assist- 
ance in this work to those governments which find 
it difficult to prepare such balance sheets. 

Fao estimated that these additional projects 
would cost $46,875 to undertake, over and above the 
publication expenditures that had already been 
planned. It was indicated that the Division of 
Economics, Marketing, and Statistics could absorb 
$5,000 of this cost by elimination of a statistical 
style manual and the absorption by the Distribu- 
tion Division of the cost of a textile survey in 
Europe. As a result, it was necessary to leave to 
the Director General the matter of determining 
what economies would be necessary, but the Com- 
mission clearly indicated that a high priority 
should be given statistical publications, especially 
the annual yearbook. 

The Commission also approved the plans being 
made by the member governments for conducting a 
world census of agriculture in 1950 and 1951, and 
assistance by Fao to member governments in the 
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development of forward-looking production, con- 
sumption and trade targets, goals, and programs. 

Activities proposed in the field of statistical 
training schools, especially in the Near East and 
in Latin America, were approved. 


Fisheries Division 


The Commission approved the program of the 
Fisheries Division without substantial change. 
The program involved a considerable expansion 
of the activities carried on during the previous 
year. Progress represented by the establishment 
of an Indo-Pacific Fisheries Council was espe- 
cially commended. Additional fisheries councils 
were recommended by Egypt and India for the 
Near East, and by Ecuador for Latin America. 
The choice as to the next area in which a confer- 
ence will be called to consider the establishment of 
such a council was left to the Director General. 
Continued collection of information on commod- 
ity standards for fishery products in international 
trade, culminating in a report to member govern- 
ments, was recommended. 


Forestry and Forest Products Division 


The Commission expressed its general approval 
of the proposed Forestry Division program. The 
delegation from India suggested that greater at- 
tention be given to “by-products” of the forested 
areas such as grazing, honey, and fuel. The use 
of wood in place of cow dung for fuel in Asia, it 
was stated, would release large quantities of ferti- 
lizer for use in soil improvement. 

The United States recommended emphasis on 
certain basic concepts including the problem of the 
deleterious effects of destructive nomadic agricul- 
ture, the problem of the effective handing of the 
world’s unexploited forests, and the problem of 
establishing new forests. 

The Conference made no recommendations as to 
specific changes in the Fao program, but especially 
commended regional forestry activities, the antic- 
ipated Third World Forest Conference to be held 
at Helsinki in July 1949, and careful attention by 
Fao to the problem of forestry requisites and 
modern equipment for forest industries. 


Rural Welfare Division 


The Commission noted that the work of the 
new Rural Welfare Division has been hampered 
by limitation of staff and budget. It proposed 


two projects not so far included in the program 
of work: A consultative service on cooperatives 
(at the suggestion of the United States) and the 
abstracting and collation of legal data relating to 
agricultural conditions (proposed by France). 
The Conference left to the Director General the 
matter of determining how the cost of these proj- 
ects would be met. 

Other recommendations made with respect to 
the Rural Welfare Division were: First, the Com- 
mission endorsed the proposal that special atten- 
tion be given to the collection of information on 
rural health, housing, social security, education, 
rural women’s and youth’s organizations, coopera- 
tion, credit, and land tenure; second, it empha- 
sized the importance of consultations by this 
Division with United Nations agencies and other 
international organizations to promote division 
of labor in the collection of such information; and 
third, it recommended that all practicable means 
should be taken to strengthen relations with 
United Nations and other international organiza- 
tions at the staff level with a view to promoting 
joint activities and mutual assistance. 


Information Division 


The Information Division of Fao consists of a 
consolidation of various functions such as trans- 


lation, editing of publications, and the prepara-. 


tion of press statements, radio announcements, and 
motion picture films. This work was recognized 
by the Conference as of great importance since it 
constitutes a means of reaching not only the policy- 
making officers of the member governments, but 
also the public, including the rural populations. 
Commission ITI discussed at some length the prob- 
lems involved in this program, particularly the 
question of cost. It it not practicable at present 
for the Fao to publish documents in large enough 
editions for wide distribution throughout member 
countries, and thus far the member governments 
usually have not issued reprints for local dis- 
tribution. 

As a result of these discussions, the Commission 
recommended that member governments transmit 
lists of persons or institutions in their respective 
countries to whom various types of publications 
should be sent, specifying which should be charged 
subscription rates and which should receive the 
material free. It was felt that efforts to increase 
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the sale of publications might relieve the financial 
pressure to some extent. 

A number of delegations expressed particular 
interest in the popularizations of appropriate tech- 
nical publications including posters, motion pic- 
tures, and film strips. 

The Commission recommended that Fao utilize 
the United Nations short-wave system and other 
facilities of the United Nations and other spe- 
cialized agencies for the distribution of infor- 
mation. 

The delegations from Latin American countries 
emphasized the need for special bulletins for Latin 
America and the great importance of translating 
most or all Fao publications into Spanish. It was 
suggested, however, that the cost of translation 
into Spanish could be reduced by having such 
translations made in the Latin American countries 
rather than at Washington. 

The Commission recommended that Fao and 
member governments continue to develop ar- 
rangements for the prompt transmission of infor- 
mation to Fao, that member governments cooper- 
ate with the statistical office of the United Nations 
in supplying current information relating to trade 
in agricultural commodities, and that Fao con- 
tinue to develop methods for the rapid dissemina- 
tion of information supplied by member govern- 
ments. 

It was proposed that the library of the former 
International Institute of Agriculture at Rome 
be supported by Fao and Unesco together, the 
two organizations sharing the expense equally. 
Unesco has already offered to furnish $15,000, 
which would be half of the cost. 

In addition to the upkeep of the Rome library, 
the Commission recommended two other projects 
which the Director General had not included in 
his program for 1949: First, continuing the publi- 
cation of the Fao European Bulletin and second, 
the editing of the additional statistical publica- 
tions referred to above in the discussion of the 
Division of Economics, Marketing, and Statistics. 
A part of the estimated cost of these 3 projects 
($36,605) could be absorbed by reducing the size 
of the Fao European Bulletin, making certain 
savings in connection with the upkeep of the Rome 
library, obtaining as much income as possible from 
the sale of publications, and eliminating the Di- 
vision’s work in connection with the rice conser- 
vation campaign. 
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The delegates from governments in the Far East, 
Middle East, and Latin America vigorously em- 
phasized on several occasions during the meetings 
of Commission IT, the importance and value of the 
regional work of Fao. The regional office in Eu- 
rope appears to be functioning to the satisfaction 
of the member governments, and the Commission 
agreed that this office “may constitute a desirable 
pattern for the development of Fao’s activities” in 
other regions. 

The Commission endorsed the decision to estab- 
lish a Far Eastern regional office, noted the an- 
nouncement of the selection of Bangkok as a pro- 
visional center for the organization’s Far Eastern 
work, and asked the Council to review this location 
further with the object of making a recommenda- 
tion for a permanent, or at least, rotating site to the 
fifth annual conference of Fao. The Commission 
also expressed its satisfaction with the Director 
General’s decision to establish a regional office in 
Latin America without further delay. 

The position of the United States was that re- 
gional activities should continue to be governed by 
principles already formulated by Fao under which 
the development of more or less self-sufficient re- 
gional structures would be discouraged. It was 
felt that such structures would constitute a series 
of regional Fao’s, each contending with the others 
for support, and to that extent, weakening the par- 
ent organization. While great interest was ex- 
pressed in the importance of the regional organ- 
izations by the delegations from many parts of the 
world, the Commission as a whole supported the 
Director General’s plan of centralizing policy and 
technical direction at headquarters and decentral- 
izing the execution of projects through the ap- 
pointment of regional representatives. Specialists 
in subject-matter fields will continue to be ap- 
pointees of the central office, subject to assignment 
to various regions as need arises. 

Commission II recommended that when techni- 
cal missions are sent to member countries at the 
request of these countries, the salaries of any per- 
manent Fao staff members serving with the mis- 
sion be charged to those countries for the period 
concerned. On motion by the delegate from 
China, this recommendation was disapproved by 
the Conference in plenary session. 
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COMMISSION III 


Fao is still a young and developing organiza- 
tion and, as has been pointed out, there were again 
a number of important organizational and admin- 
istrative questions which required Conference ac- 
tion. These came before Commission III. Some 
of the questions, particularly the permanent loca- 
tion of Fao headquarters and the portion of Fao 
expenses which should be borne by each member 
government, were of great interest to the entire 
Conference and to the public at large. 

Action was recommended by the Commission on 
the following points: 


Seale of Contributions and Currency Problems 


On several occasions various nations have ex- 
pressed the feeling that their contributions to Fao 
were too high. Present regulations require that 
contributions be paid in the currency of the country 
in which the headquarters are located. This 
means that contributions must be paid in dollars 
which are scarce throughout most of the world. 
The United States contribution to Fao is fixed by 
Congress at $1,250,000. This is one fourth of the 
present Fao budget. The United States contrib- 
utes between 33 percent and 39.4 percent of the 
budgets of the United Nations and some of its 
other specialized agencies. There is much pres- 
sure among other nations to have the United States 
contribution to Fao raised to a comparable level. 

Fao’s budget is now set at 5 million dollars. In 
determining the present scale of contributions 
shares were allotted to certain nations which have 
not yet joined the organization. This leaves 7.82 
percent of the theoretical 100 percent budget of 
5 million dollars unprovided for by contributions. 

Though some study of this matter had been 
made by the Council at the request of the previous 
Conference, no new general scale of contributions 
had yet been worked out although some minor 
adjustments had been made. The matter was 
again on the agenda of the Conference for Action. 

There was lengthy debate on the matter in which 
most of the above points were again expressed. 

The United States spokesman, early in the de- 
bate, stated that as a matter of principle the United 
_ States is not prepared to approve a revised scale 
' which would call for a percentage contribution in 
excess of 25 percent. He noted that the United 
States had repeatedly stated that it regarded 3314 
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percent as the maximum which the United States 
should eventually contribute to the United Na- 
tions; that because of its preponderant responsi- 
bility in the political and security field, the United 
States considers it appropriate for its contributions 
to the United Nations to be on a somewhat higher 
scale than those to Fao. He further stated that 
for one country to contribute an undue portion of 
the budget of Fao would tend to lead to charges 
that that country was undertaking to exercise 
undue influence on policy. He indicated that if the 
Conference wanted to propose a larger budget for 
Fao, the executive branch of the United States 
Government would be willing to consider this on 
its merits. 

The Commission, at the conclusion of its discus- 
sion, recommended that the Council, at its next ses- 
sion, establish a special committee to propose a new 
scale of contributions for consideration of the 
Council and the next annual conference. 


Permanent Site of FAO 


Regulation XXXII of Fao, which was adopted 
at the first session of the Conference (1945), pro- 
vides that the seat of the organization “shall be 
situated at the same place as the headquarters of 
the United Nations. . . .” The third session of the 
Conference debated extensively the question of a 
permanent site, in the light of certain changed 
circumstances including the decision of the United 
Nations to locate in New York. The Conference 
referred the question of a permanent site to the 
Council for further examination of all possible 
sites and a recommendation to amend Rule 
XXXII if necessary. 

The Council gathered certain information about 
various site suggestions and particularly the 
specific site offers that had been made by Denmark, 
Italy, and the United States. The Council 
referred the question to the Conference, along 
with the collected information, without making a 
specific recommendation. 

The offer of the Danish Government consisted 
of a gift of an extensive park in Copenhagen in- 
cluding a building suitable for a portion of Fao’s 
activities, along with a loan by the government to 
finance a part of the construction of an office build- 
ing, and certain assistance in connection with the 
development of housing facilities for the staff 
and certain perquisites. The Italian offer in- 
cluded the use, for a nominal rent, of an office 
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block now partially completed which is situated 
between two government buildings in Rome, the 
completion of the building according to Fao de- 
signs at the expense of the Italian Government, 
and certain perquisites. The United States Gov- 
ernment transmitted to the Fao an offer by the 
President of the University of Maryland and the 
Governor of Maryland to donate a site on the 
campus of the University, to provide a loan for 
the erection of a building to cost approximately 
$2,500,000 and certain perquisites such as the 
status of members of the Faculty and Staff Asso- 
ciations of the University. As possible alterna- 
tives, the executive branch of the United States 
Government also offered to recommend that Con- 
gress make available without charge one of three 
sites in the northwest residential area of suburban 
Washington and to “recommend to the Congress 
that a loan or other suitable financial arrange- 
ments be provided for the erection of a building.” 

The United States presented its proposal at an 
early point in the debate, in order to indicate the 
major factors which it considered should be taken 
into account in selecting the permanent site. The 
United States delegate stressed that this govern- 
ment considered that the location should be where 
the organization can best attain long-range effec- 
tiveness in meeting its objectives, taking into 
account all aspects of its work and its responsibil- 
ities to member governments. It was made clear 
that details of the United States offer could be 
made definite only after action by the United 
States Congress, but it was stated that the execu- 
tive branch intended “to request authorization to 
provide appropriate assistance, and the farm and 
fisheries organizations and other groups have indi- 
cated their intention to give strong support to 
such action.” 

The issue was: First, whether to recommend ap- 
proval of any one of the proposed sites; second, 
whether to recommend location in one continent or 
the other, leaving a choice of site to a later date; 
third, whether to investigate other sites; or fourth, 
whether to postpone the issue. The debate in Com- 
mission IIT was opened by a motion of the United 
Kingdom that Rule XXXII be amended, thus re- 
moving from the organization’s rules the obliga- 
tion to locate at the seat of the United Nations. 
The United States voted against the United King- 
dom motion. This motion was defeated. The 
debate then proceeded on the substance of the is- 
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sue, it being the general sense of the Committee 
that a decision should be taken on the substance of 
the problem and the Rule then be amended 
accordingly. 

There was an extensive debate on this question, 
with about 30 delegates taking part. The argu- 
ment resolved primarily around whether the site 
should be in Europe or in the United States. The 
European exponents avoided any debate as to 
which of the cities, Copenhagen or Rome, was 
superior. Part way through the discussion a let- 
ter was received from the Secretary-General of 
the United Nations, indicating that temporary 
quarters for Fao might be found in the United 
Nations building now under construction, and that 
planning might be soon begun for the erection of a 
specialized agency building on the United Nations 
site that could offer permanent facilities to Fao. 

Though there was reason to believe that if 
pressed to a vote the Conference would decide upon 
Washington, it was evident that at best this would 
be by a rather slim majority. Furthermore, it 
was apparent that the alernatives would be much 
clearer after the United States Congress had had 
an opportunity to consider making a specific offer 
and after the details of the United Nations’ offer 
had been made available. In view of these con- 
siderations, the United States did not press for a 
final decision. 

The Commission passed a resolution postponing 
action and instructing the Council to complete its 
study of possible sites. As soon as that study is 
completed and the Council is ready to report, the 
Director General is empowered to call a special 
session of the Conference to make a decision on the 
matter. 


Budget for 1949 


The Council had transmitted to governments for 
consideration by the Conference, the Director Gen- 
eral’s draft budget for 1949 of 5 million dollars 
to be financed in the following manner as recom- 
mended by the Committee on Financial Control: 


(a) $4,609,000 from aggregate contributions, 

(6) $378,000 to be appropriated from unobli- 
gated and unexpended balance of the 1947 budget 
year, and 

(c) $13,000 from miscellaneous receipts, prin- 
cipally sale of publications. 


The United States favored the adoption of this 
budget, although it recognized that such action 
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would mean that Fao was, in a sense, spending 
more than its current receipts. The budget, with 
very minor changes, was approved by the 
Commission. 


Proposal for Establishment of an Adminis- 
trative Tribunal 


Article XV (3) of the Fao constitution provides 
that the Conference shall make provision for the 
determination by an administrative tribunal of 
disputes relating to the conditions and terms of 
appointment of members of the staff. The fourth 
session of the Council, acting in accordance with 
its own rules, provided for the establishment of an 
Internal Appeals Committee “to advise the Direc- 
tor General in all cases of appeals against dis- 
ciplinary action.” The Council noted that such a 
regulation might become unnecessary or subject to 
revision in the light of possible action which the 
Conference might take under article XV (3). 

The major issue before the Conference was 
whether to establish an external administrative 
tribunal to hear disputes or whether the internal 
machinery already set up, which would provide 
for an appeals committee jointly selected by the 
Director General and the employees, with an in- 
dependent chairman selected by the Council, was 
sufficient. 

The Conference voted to ask the Council to 
draft a statute to establish an administrative 
tribunal. The United States position was that it 
was premature to draw up a statute for such a 
tribunal now since the other United Nations or- 
ganizations, which are experimenting in this field, 
have not yet had sufficient experience to justify 
action by Fao. In line with the United States 
position, however, the Conference voted as an 
interim step, to broaden the jurisdiction of the 
proposed Staff Appeals Committee and put it into 
effect as soon as practicable. There is reason to 
believe that if this Committee proves satisfactory 
it may not be found necessary to create an admin- 
istrative tribunal. 


Other decisions taken by the Commission were: 


It accepted the audited accounts of Fao for its 
second fiscal year. 

It authorized the Director General to continue 
negotiations with the United Nations to see if 
Fao employees could be included in the United 
Nations pension plan. (Fao has its own pension 


plan which is somewhat less inclusive and there- 
fore less expensive than that of the United 
Nations. There would be many advantages, in- 
cluding certain saving in administration in having 
Fao integrate its system with that of United 
Nations.) 

It approved certain amendments in the financial 
control regulation of the organization. 

It decided that Council members’ expenses in- 
curred in attendance at Council meetings should 
continue to be borne by Fao. (This refers to only 
one person from each member country.) 

It approved the Convention on Privileges and 
Immunities of the Specialized Agencies of the 
United Nations. (This convention covers all the 
specialized agencies, and approval of it by Fao 
had been requested by the Secretary General of 
the United Nations.) 

It urged the strengthening of national Fao com- 
mittees and the dissemination of Fao information 
within member countries. 

It approved a draft agreement covering rela- 
tions of Fao with the United Nations Economic 
and Social Council, and another with the World 
Health Organization. 

It postponed action on a request from the Inter- 
national Wine Office for a formal working relation- 
ship with Fao. 

It recommended that the United Nations Asso- 
ciation be granted Category I status as an observer 
at Fao conferences. 


It voted to hold the next annual conference at 
Habana. 


CONCLUSIONS 


Several conclusions about the work of this Con- 
ference, and the role of the United States delega- 
tion in it, are worthy of emphasis: 


(1) As was noted at the beginning, Fao is now 
a going concern. Its program is developing rap- 
idly. However, it faces one serious dilemma: 
Shall it spread its limited resources very broadly 
throughout the world, so as to do something in 
practically every member country ; or, shall it con- 
centrate its major energies on a relatively few ma- 
jor projects in which pronounced achievements can 
be made? The Conference developed policies 
which should point Fao emphasis in the latter di- 
rection. It is the belief of the United States 
delegation that this was a very wise step. 
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(2) One of the major accomplishments of the 
Conference was that it brought together ministers 
of agriculture and other top officials for a review 
of national agricultural policies, a consideration of 
their effect on other countries, and a discussion of 
needed international action. This was the first- 
scale consultation of this kind and it promises to 
be exceedingly valuable. 

(3) While exporting nations, such as the United 
States, were emphasizing the possibility of sur- 
pluses in the near future and the need for Fao 
emphasis on machinery for orderly marketing and 
expanding outlets, importing nations were still 
placing major emphasis on the need for expanding 
production, particularly in food-deficit nations. 
It was apparent that without international action, 
national policies in importing and exporting 
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nations might now begin moving in opposite direc- 
tions. The pointing-up of this problem was in 
itself a significant contribution. 

(4) Furthermore, corrective action was 
launched. The Conference not only facilitated the 
calling of an International Wheat Conference, but 
also it provided for studies to be made as to the 
need for international action regarding other agri- 
cultural commodities. It also clarified the role of 
Fao with respect to studies of international 
commodity situations. 

(5) Though the detailed, division-by-division 
program of work and budget which the Director 
General presented, distinct progress was made in 
enabling the Conference and the staff of Fao to co- 
operate in determining a desirable program for 
Fao in the year ahead. 








INTERNATIONAL ORGANIZATIONS AND CONFERENCES 


Calendar of Meetings’ 





Adjourned during May 


United Nations: 
General Assembly: Second Part of Third Session . 
Ecosoc (Economic and Social Council): 
Subcommission on Employment and Heonomic Stability: 
Third Session 
Statistical Commission: Fourth Session . 
Social Commission: Fourth Session . ; 
Icao (International Civil Aviation Ovanniention): 
Special Meeting on Notices to Airmen ‘ : 
Meeting on Joint Support for Ocean Weather Ship Stations 
and Joint Support for Air Navigation Facilities in Danish 
and in Greek Territory 
Fao (Food and Agriculture Organization): 
Preparatory Conference on World Wood Pulp Problems . 
Latin American Commission for Forestry and Forest Products . 
Io (International Labor Organization): 
Fourth Regional Conference of American States Members . 
Inland Transport Industrial Committee: Third Session 
First International Congress on Civil Engineering 
South Pacific Commission: Third Meeting . : 
Health Congress of the Royal Sanitary Institute . 3 
Pan American Sanitary Organization: Executive Committee, 
Seventh Meeting 
Conference on Central African Transportation Problems . 


In Session as of June 1, 1949 


United Nations: 
Commission on Korea . 


Commission on India and Pakistan . 

Conciliation Commission for Palestine . 

Ecosoc (Economic and Social Council): 
Economic and Employment Commission: Fourth Session 
Commission on Human Rights: Fourth Session 
Commission on Narcotic Drugs: Fourth Session ‘ 
Economic Commission for Latin America: Second Session : 
Subcommission on Freedom of Information and the Press: 

Third Session. 
International Law Commission . 


Irv (International Telecommunication Union): 
Provisional Frequency Board 


Region II—Fourth Inter-American Radio Conference . 
Administrative Conference to Revise the International Telegraph 
and Telephone Regulations 
*Region I Frequency Conference . 
*Region III Frequency Conference ; 
*Council of Foreign Ministers: Deputies for ‘Avsitie i 
Council: Sixth Session . 








Lake Success . 
Lake Success . 


Geneva . 
Lake Success . 


Montreal 
London . 


Montreal 
Rio de Janeiro . 


Montevideo 
Brussels . 

Mexico City . 
Noumea. 
Brighton, England 
Washington 


Lisbon 


Seoul . 


Lake Success . 


Haifa, Jerusalem, ond Rhodes ( 


Lake Success . 
Lake Success . 
Lake Success . 
Havana . 

Lake Success . 


Lake Success . 


Geneva . 


Washington 
Paris . 


Geneva . 
Geneva . 
London . 
Paris . 


1 Prepared in the Division of International Conferences, Department of State. 
2 In recess from April 6-25; adjourned May 10 to reconvene June 25, 1949. 


*See Annotations. 
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1949 
Apr. 5-May 18 


Apr. 11-22 


Apr. 25-May 6 
May 2-20 


Apr. 19-May 12 
Apr. 20—-May 12 


Apr. 25-May 4 
May 23-27 


Apr. 25-May 7 
May 17-28 
Apr. 30—-May 7 
May 7-17 
May 23-27 


| May 23-30 


May 24-27 
1948 


Dec. 12- 
1949 

Jan. 3- 

Jan. 28—- 


May 9- 
May 9 
May 16- 
May 29- 
May 31- 


Apr. 12- 
1948 
Jan. 15- 
1949 
Apr. 25- 
May 18- 


May 18- 
May 18- 
Feb. 9— 

May 23- 
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Calendar of Meetings—Continued 





In Session as of June 1, 1949—Continued 


Gatr (General Assembly on Tariffs and Trade): 
*Third Session of the Contracting Parties . ‘ 
*War Victims, Diplomatic Conference for the Deawing Up ef a 
New Convention Intended to Protect 
Icao (International Civil Aviation Organization): 
European Frequency Meeting: Second Session . 
*Council: Seventh Session . dics 
Swiss Allied Accord, Four-Power Discussions Regarding . 


International Authority for the Ruhr, Organizational Meetings of 


the Council of 
Inter-American Bar Association, Sixth Meeting of the . 
ILo (International Labor Organization): 
*Governing Body: 109th Session . 
*International Whaling Commission: First Mesting . 


Scheduled June 1 to Nevember 30, 1949 


The President’s Highway Safety Conference . 
Unesco (United Nations Educational, 
Organization): 
Interim Committee for the Permanent Bureau to Coordinate 
International Congresses of Medical Sciences 
Executive Board: Fifteenth Session . 
Sixteenth Session . , ‘ 
International Conference on Science Abstragting ‘ 


Permanent Committee of the International Council on Philoso- 


phy and Humanistic Studies 

Conference to Establish an International Council on Arts in 
General Education 

Meeting of the Commission on Technical Needs in Press, Radio 
and Films 


Mass Illiteracy Seminar and International Seminar for Teachers . 


International Technical Conference on Protection of Nature . 
General Conference: Fourth Session . ‘ ; 
International Seminar on Rural and Adult Education . 


Conference to Consider the Establishment of an International 


Institute of the Arid Zone 
Icao (International Civil Aviation Organization): 
*Third Assembly . 
*Legal Committee 
Fourth Session . 
Fifth Session 
Air Routes and Ground Aides Divisional Mesting. 
Ito (International Labor Organization): 
Thirty-second International Labor Conference . 
*Governing Body: 110th Session . 


Meeting of Executive Representatives of Governments and 


Specialized Agencies on Migration. 
Industrial Committee on Metal Trades: Third Session 
Permanent Agricultural Committee: Third Session 
Technical Tripartite Conference on Safety in Coal Mines 
Seventh International Conference of Labor Statisticians 
Meeting of Advisory Committee of Experts on Cooperation 
Iron and Steel Industrial Committee: Third Session . 
Tripartite Conference on Rhine Navigation .. . 
Journées Médicales de Bruxelles (Medical Days of Brussels): 
Twenty-third Session. 


*See Annotations. 
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| Geneva . 


| Geneva . 
a 


Annecy, France 
Geneva . 


| Paris . 


Montreal 
Washington 
London . 


Detroit 


Geneva . 
Detroit . 


Washington . 


Paris . 


Paris . 
Paris 
Paris 
Paris 


Paris . 
Paris . 


Rio de Janeiro . 
Lake Success . 
Paris . 

India . 

Paris . 


Montreal 
Montreal 
Montreal 
Montreal 
Montreal 


Geneva . 
Geneva . 
Geneva . 


The Hague 
Geneva . 
Geneva . 


Geneva . 


Geneva . 
Brussels 








1949 


Apr. 1l- 
Apr. 21- 


Apr. 26- 
May 17- 
May 10- 
May 20- 


May 22-June 1 


.| May 27- 


May 30- 


June 1-3 


June 1-4 


| June 9 


Sept. 3—- 
June 20— 
June 


June 18- 
July 25- 


July 27- 
Aug. 
Sept. 19— 
Nov. 2- 
Nov. 7-9 


June 7- 
June 7- 


| September 


Nov. 1- 


June 8— 


| June 29- 


July 18-23 


| Aug. 22- 


Aug. or Sept. 
Sept. 12-24 
Oct. 17-29 
Oct. 

Nov. 

Nov. 

June 11- 
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Scheduled Jane 1 to November 30, 1949—Continued 


International Tin Study Group: Fourth Meeting . 
Wao (World Health Organization): 
*Second General Assembly . 
Executive Board: Fourth Session . 
Caribbean Commission, Eighth Meeting . 
Fao (Food and Agriculture Organization): 
Council: Sixth Session . 
Seventh Session . 7 ‘ 
Southeast Asia Conference on Rinderpest Control Problems . 
Third World Forestry Conference é ‘ 
Meeting of Farm Machinery Supply Countries ‘ 
Meeting of Specialists on Control of Pests and Disssses 1 in n Field 
Crops. 
Meeting of Specialists on Improvement of Dairy Production 
and Marketing. 
Meeting of Specialists on Agriculture Extension : 
Meeting of Specialists on Foot-and-Mouth-Disease Control 
Fourth Meeting of Technical Committee on Wood Chemistry . 
Conference on Locust Control ; 
Meeting of Technical Committe on Food Composition 
European Forestry and Forest Products Commission 
Near East Regional Meeting on Animal Breeding Under Trop- 
ical and Subtropical Conditions. 
Meeting on Control of Infestation in Stored Grain 
Annual Conference: Fifth Session . 
United Nations: 
Permanent Central Opium Board: 
Fifty-third Session . . ... 4. 
Fifty-fourth Session . 
Fifty-fifth Session 
Ecosoc (Economic and Social Coundil): 
Subcommission on Prevention of Discrimination and Protec- 
tion of Minorities: Second Session. 
Economic Commission for Europe: Inland Transport Com- 
mittee. 
Council: Ninth Session 
Subcommission on Statistical Sampling 


Economic Commission for Asia and the Far East: Fifth. Se 


sion. 

Social Commission: Fifth Session . 

Economic Commission for Latin America: Third Sendon 
Narcotic Drugs Supervisory Body: 

Thirty-second Session . 

Thirty-third Session 

Thirty-fourth Session . 
Trusteeship Council: 

Fifth Session . 

Sixth Session . 


Scientific Odin < on ‘te Connection anil Utilization ‘of 


Resources. 
*Conference on Road and Motor Transport . 
General Assembly: Fourth Session 
Twelfth International Conference on Adult Education. 
Second International Film and Fine Arts Festival 
Fifth International Grassland Congress . 


*See Annotations. 





London . 


Rome 
Geneva . 


Port-au-Spain, Trinidad 


Paris . 
Washington 


| Bangkok 


Helsinki . 
Washington 
London . 


Reading, England 


Europe 

London . 
Brussels 
Central America 
Washington . 
Undetermined 
Cairo . 


Palmira, Colombia . 
Havana . 


Geneva . 
Geneva . 
Geneva . 


Lake Success . 
Geneva . 


Geneva . 
Geneva . 
Singapore . 


Lake Success . 
Undetermined . 


Geneva . 
Geneva . 
Geneva . 


Lake Success . 
Lake Success . 
Lake Success . 


| Geneva . 


Lake Success . 
Elsinore, Denmark . 
Brussels . 


Noordwijk, Netherlands . 
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1949 
June 13—- 


June 13- 
July 8-23 
June 13-18 


June 13-25 
Nov. 14- 
June 20-24 
July 10-20 
July 25- 
July 


Aug. 1- 
Aug. 1- 


Aug. 14- 
Aug. 


.| Sept. 
| Sept. 


Sept. 
Oct. 3- 


Oct. 
Nov. 21- 


June 13- 
Sept. 26- 
Nov. 14—- 


June 13- 
June 13- 
July 5- 


Sept. 12- 
Oct. 10- 


Nov. or Dec. 


Nov. 


June 20— 
Oct. 5- 
Nov. 21- 


June 
Nov. 


.| Aug. 17- 


Aug. 23- 


| Sept. 20— 


June 16-25 
June 18- 
June 22-26 
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Scheduled June 1 to Nevember 30, 1949—Continued 


Ino (International Refugee Organization): 
General Council: Extraordinary Session . 
Executive Committee: Fifth Meeting . 
General Council: Third Session 
International Sugar Council . — 
Second Inter-American Conference on Tedien. Life 
Twelfth International Conference on Public Education 
Imo (International Meteorological Organization): 
Regional Commission No. 6 (Europe): Fourth Session 
Executive Council: Annual Session . 
Third Conference on African Tourism . 
Icer (International Children’s Emergency 
Board. 
International Wheat Council: 
Council: First Session . 
International Philatelic Exhibition ‘ 
First Pan American Congress of Hegincuing . 
Second Pan American Congress of Social Service . 


Fund): 


Preparatory Committee 


Conference for Revision of the Bermuda Telcccmmnuniontions 


Agreement of 1945. 
International Penal and Penitentiary Commission: 
Meeting of the Executive Committee . 
Meeting of the Commission ; 
Irv (International Teleccunmuniontion Uaten): 
Administrative Aeronautical Radio Conference . 
*Fourth Meeting of the Administrative Council ee 
Special Administrative Radio Conference for the Adoption of a 
New Frequency List. 


*Inter-American Commission of Women: Extraordinary Assembly . 


XIV International Veterinary Congress . 

Venice International Film Festival 

*Twelfth International Dairy Congress ‘ 

First International Congress of eee 

Izmir International Fair ; 

International Association for Research in Income and Wealth A 

Tenth International Exhibition of Cinematographic Art . 

Diplomatic Conference for the Revision of the Convention for the 
Protection of Literary and Artistic Works. 

Cannes International Film Festival . dos 

*International Statistical Institute (Is1): Twenty-sixth iucten . 

International Union of Chemistry: Fifth General Conference . 

International Bank for Reconstruction and Development: Fourth 
Annual Meeting of the Board of Governors. 

International Monetary Fund: Fourth Annual Meeting of the 
Board of Governors. 

Pan American Institute of Geography and History: First Pan 
American Consultation of the Commission on Geography. 


Third North American Regional Broadcasting Agreement Con- | 


ference (NARBA). 

First Session of the Inter-American Council of Jurists . 
XVII International Navigation Congress 
Fourth International Congress on Neurology . 
Pan American Sanitary Organization: 

Eighth Meeting of the Executive Committee . 

Third Meeting of the Directing Council . aya ‘ 
International Criminal Police Commission: General Assembly . 


* See Annotations. 
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| Geneva . 


Geneva . 
Geneva . 
London ; 
Cuzco, Pore : 


| Geneva . 


London . 
Lausanne 
Nairobi . 
Lake Success. 


| Washington 
.| Washington 


Brussels . 


Sao Paulo and Rio ee Send ‘iro . 


Rio de Janeiro . 
London . 


Bern 
Bern 


Geneva . 
Geneva . 
Geneva . 


Buenos Aires 
London . 

Venice 

Stockholm . 
Cambridge, England 
Izmir, Turkey 
Cambridge, England 
Venice 

Switzerland . 


Cannes 

Bern 
Amsterdam 
Washington 
Washington 

Rio de Janeiro . 


Ottawa . 


Rio de Janeiro . 


| Lisbon 


Paris 


Lima . 
Lima . 
Bern 


1949 
June 22- 


| June 


Sept. 

June 23- 
June 24— 
June 27- 


| June 27- 


| July 6- 


June 
June 27- 


| June 27- 


-| Oct. 


Aug. 


.| Aug. 
.| Aug. 
.| Aug. 
.| Aug. 


.| Sept. 


| Sept. 


July 5- 
July 1-11 
July 8-24 
July 10-17 
July 21- 


July 30-31 
Aug. 1-7 


July 31- 
Aug. 15- 
17- 


1-15 
8-13 
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Scheduled June 1 to November 30, 1949—Continued 1949 

Twelfth International Congress on Military Medicine and | MexicoCity...... . .| Oct. 23-29 
Pharmacy. 

South Pacific Commission: Fourth Session . rr 

International Society of Surgery ‘ New Orleams.:. ..... .| Ob 

Third Inter-American Congress of Radiology . ‘ SN. a ss ca ss ss oe Eee 

Third Session of the Committee on the 1950 Census of the Americas . BPOGMS 2. cw ca se Sp ee eee 

Inter-American Statistical Institute: Second Session . MOSOUR sss ss ow 8) OW Bae 

Annotations to Calendar 

Council of Foreign Ministers: Deputies ITU Region Ill Frequency Conference 


for Austria 


Background: Preparatory meeting for Region III (Asia, 


Background: A Commission, established by Moscow Session 
of Council of Foreign Ministers (March-April 1947) 
to examine disagreed articles of Austrian treaty, met 
from May to October 1947 at Vienna. CFM Deputies 
for Austria met from February to May 1948 at London 
and reconvened in London on February 9, 1949. Pres- 
ent session continues negotiations concerning Austrian 
treaty. Soviet proposal on solution of German assets 
problem will be rediscussed as well as any other pro- 
posal designed to solve this problem and the unagreed 


and Australasia except Siberia) Frequency Conference 
was held at Geneva, October 1948. Forthcoming Con- 
ference will make a plan of frequency assignments for 
use in Region III in accordance with the bands of radio 
spectrum as allocated by the International Radio Con- 
ference at Atlantic City, 1947. The assignments agreed 
upon will be included in Report of the Provisional Fre 
quency Board to the Special Administrative Confer- 
ence for formulation of new international frequency 
list. 


articles in the draft Austrian treaty. Participation: Approximately 15 countries. 


Participation: France, U.S.S.R., United Kingdom, and 


United States. GATT: Third Session of Contracting Parties 


Background: In accordance with the Resolution adopted 


International Whaling Commission, First 
Meeting. 


Background: International Convention for Regulation of 
Whaling, which came into force November 10, 1948, 
and to which the United States is signatory, provides 
for Whaling Commission composed of one member 
from each contracting state. Commission is empow- 
ered to undertake study and investigation of the 
present and future problems of whale fishery and, 
within strictly defined limits, to amend the schedule 
which is annexed to the convention and which con- 
tains specific regulations upon such matters as pro- 
tected species, Open and closed Seasons, open and 
closed waters, and size limits, etc. 

Participation: 15 signatories to the convention. 


ITU Region I Frequency Conference 


Background: Region I (Europe, Siberia and Levant) Fre- 


at the First Session of the Preparatory Committee of 
the United Nations Conference on Trade and Employ- 
ment, negotiations were initiated at Geneva on April 
10, 1947, directed to the substantial reduction of tariffs 
and other trade barriers and to the elimination of 
preferences on a reciprocal and mutually advanta- 
geous basis. These negotiations, which terminated on 
October 30, 1947, resulted in the framing of a General 
Agreement on Tariffs and Trade and of a Protocol of 
Provisional Application. Twenty-three countries par- 
ticipated in these negotiations, and representatives of 
these 23 signatory nations met again at Havana, Feb- 
ruary—March 1948 and at Geneva, August 1948. Pur- 
poses of Third Meeting are: to consider a number of 
adjustments and general policy questions relating to 
the General Agreement, and to enter into negotiations 
to effect the accession to the General Agreement of 11 
countries which are not signatories (Denmark, Domin- 
ican Republic, El Salvador, Finland, Greece, Haiti, 
Italy, Nicaragua, Peru, Sweden, and Uruguay). 


quency Conference will make a plan of frequency as- Participation: Approximately 34 nations. 


signments for use in Region I in accordance with the 
bands of radio spectrum as allocated by the Interna- 


War Victims, Diplomatic Conferenee for the 


tional Radio Conference at Atlantic City, 1947. The Drawing Up of a New Convention 


assignments agreed upon will be included in Report 


Intended To Protect 


of the Provisional Frequency Board to the Special Background: At First Meeting of Government Experts to 


Administrative Conference for formulation of new 
international frequency list. 
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Consider Revision of Prisoners of War Convention 
(adopted in 1929 at Geneva), it was agreed to consider 
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this subject further at the Seventeenth International 
Red Cross Meeting in Stockholm and later at a formal 
diplomatic conference. The conference at Stockholm 
(held August 20-30, 1948) studied and approved a 
draft revision of the 1929 Geneva Convention. This 
draft, with amendments made by the Stockholm con- 
ference, is being transmitted by the International Com- 
mittee of the Red Cross to all Governments with a view 
to its consideration and adoption by this diplomatic 
conference at Geneva. 
Participation: Expected to be world wide. 


ICAO Council: Seventh Session 


Background; Established as Executive Body of ICAO by 
International Civil Aviation Convention which came 
into force April 4, 1947. Functions: to carry out As- 
sembly’s directives, to maintain liaison between ICAO 
members, to handle agreement on international air 
matters, to supervise and coordinate work of Com- 
mittees on Air Transport, Air Navigation, and Inter- 
national Convention on Civil Aviation, to handle re- 
ports of committees, to act when requested, as arbitral 
body on civil aviation disputes among members, and 
to submit budget estimates to ICAO Assembly. First 
Session of Council held at Montreal, May 28—July 1, 
1947, 5th Session at Montreal, September—December 
1948, and Sixth Session at Montreal, January—March 
1949. 

Membership: 21 member-states, elected by ICAO Assembly. 


ILO Governing Body: 


109th SESSION 
110th SESSION 


Background: Governing Body is executive body of Inter- 
national Labor Organization. Meets four times a 
year to receive reports on activities of the Office, to 
outline future work of Office, and to prepare agenda 
for session of annual conferences. 105th and 106tb 
Sessions at San Francisco, June-July 1948; 107th at 
Geneva, November—December 1948; 108th at Geneva 
February—March 1949. 

Membership: 16 governments (32 persons: 16 government 
representatives, 8 employer representatives, and 8 
worker representatives). 


ICAO General Assembly: Third Session 


Background: ICAO, provided for by the International 
Civil Aviation Convention of 1944, replaced provi- 
sional body, PICAO, when it came into force April 4, 
1947, with deposit of instruments of ratification by 
26 governments. Objectives: to promote safe, regu- 
lar, efficient, and economical international civil avia- 
tion, to encourage development of facilities for air 
navigation, and to insure respect for fair treatment 
of contracting states. First session of General 
Assembly was held at Montreal, May 6-27, 1947; Sec- 
ond at Geneva, June 1948. 

Membership: All of those Governments which shall have 
ratified Chicago Convention. 
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ICAO Legal Committee 


Background: Legal Committee is a permanent committee 
of ICAO constituted by the Assembly May 23, 1947, 
and has assumed many of the functions of CITEJA 
which at Sixteenth Session in Montreal, May 1947, 
made arrangements for its liquidation. Objectives 
of Legal Committee: a) to study and prepare draft 
conventions on international air law; b) to provide, 
if so requested, advice on legal matters of special 
importance to ICAO, including public and private air 
law and the interpretation and amendment of the 
Convention; c) to collaborate with other interna- 
tional organizations charged with unification and 
codification of international law. First meeting of 
Committee held at Brussels, September 10-25, 1947; 
last meeting held May-June 1948 in Geneva. 

Membership: Member States of ICAO. 


World Health Organization (WHO) Second 
General Assembly 


Background: 60 governments represented at Interna- 
tional Health Conference, New York, July 1946, re- 
solved to establish World Health Organization, and 
formulated Constitution which came into force on 
April 7, 1948 after ratification and deposit of ratifica- 
tions by 26 UN member states. (Ratified by U. S. on 
June 21, 1948.) Interim Commission of WHO func- 
tioned until Constitution came into force. 

Membership: 55 governments as of March 1949. 


U.N. Conference on Road and Motor Transport 


Background: Second Session of UN ECOSOC Transport 
and Communications Commission (Geneva, April 
1948) recommended to UN ECOSOC convening of con- 
conference to conclude new world convention on road 
and motor transport, the 1926 conventions on these 
subjects being obsolete. UN ECOSOC in accordance 
with this recommendation at its Seventh Session (Gen- 
eva, July 1948) adopted a resolution instructing Sec- 
retary-General of UN to convene such a conference not 
later than August 1949. 

Participation: Member Governments of UN, twelve other 
interested Governments not UN Members, and appro- 
priate UN specialized agencies, intergovernmental 
organizations, and international organizations in this 
field. 

Agenda: (Provisional)—(1) Adoption of agenda; (2) 
Adoption of rules of procedures; (3) Election of offi- 
cers; (4) Discussion and adoption of a new conven- 
tion on road and motor transport superseding: (a) 
The International Convention relative to Road Traffic 
signed at Paris, April 24, 1926, (b) The International 
Convention relative to Motor Traffic, signed at Paris, 
April 24, 1926, (c) The Convention concerning the 
Unification of Road Signals, signed at Geneva, March 
30, 1931; (5) Discussion of other problems in field of 
road transport which may require international 
action ; and (6) Adoption of the final act. 








ITU: Fourth Meeting of Administrative 
Council 


Bockground: At Atlantic City telecommunications con- 
ferences, May 15-October 2, 1947, a Protocol was 
adopted establishing Administrative Council to func- 
tion on a provisional basis until International Tele- 
communications Convention of Atlantic City is effected 
on January 1, 1949. Council’s functions are: efficient 
coordination of Union’s work ; consideration and solu- 
tion of problems arising between plenipotentiary con- 
ferences ; the implementation of the provisions of the 
Convention, the Regulations, and the Decisions of the 
plenipotentiary conferences; review and approval of 
annual budget of Union and arrangement for and ap- 
proval of the annual audit of accounts of the Union. 
In general, it is the policy making body of ITU 
during interval between plenipotentiary conferences. 
Last meeting held September 1948 at Geneva. 

Participation: 18 members of ITU elected by the Pleni- 
potentiary Conference. 


Inter-American Commission of Women: 
Extraordinary Assembly (Sixth) 


Background: Inter-American Commission of Women, estab- 
lished on Permanent basis by Eighth Conference of 
American States, is organization dedicated to attain- 
ment of civil and political rights for all women of 
American Republics. Fifth Assembly was held at 
Washington, December 1946. Forthcoming Assembly 
will consider reports on position of women in American 
Republics and formulate recommendations on the 
basis thereof. 

Participation: One official delegate from each of 21 
American Republics. 
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Twelfth International Dairy Congress 


Background: Organizing body of Congresses is Inter- 
national Dairy Federation which was founded at 
First International Dairy Congress in 1903 at Brussels. 
Object of Federation is the grouping together of dairy 
associations of all countries, with a view to securing 
universal development of scientific and technical dairy 
interests. Federation is administered by a Permanent 
International Bureau. Last Congress was held at 
Berlin, August 1937. 

Program: Will be divided into Sections as follows: 
I. Milk production, hygiene and control; II. Physics, 
chemistry and microbiology; III. Dairy industrial 
technique ; IV. Economics and trade; V. Organization 
of the dairy industry; VI. Tropical dairying; and 
General Sessions. Study tours and excursions are 
being arranged also. 

Participation: 21 countries 
Permanent Bureau. 


are members of the 


International Statistical 
26th Session, 


Institute (ISI): 


Background: ISI is autonomous international profes- 
sional society of statisticians established at Lon- 
don in 1885. Purpose and functions: to promote de- 
velopment of statistical methods and their applications 
by encouraging international associations of statisti- 
cians and exchange among them of professional knowl- 
edge, by furthering international camparability of 
Statistics, by studying and evaluating statistical 
methods and practices, and by other means. ISI 
maintains a Permanent Office at The Hague. Last 
Session held at Washington, September 1947. 

Membership: 165 individual members, elected by the 
membership of ISI. 
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General 


First Semiannual Report of all Educational Ex- 
change Activities 
Freedom of the Air: 
Early Theories: 
eignity . 
Governments as Sponsors of Industrial Research 
and as Owners of Patents 
International Northwest Atlantic Fisheries Con- 
ference 
International Wheat hevemmnt 11948) . 
International Wheat Agreement [1949] . ; 
Protection of Foreign Interests by the United 
States: Tabulation by Countries Whose Interests 
are Protected by the United States 


Freedom; Zone; Sover- 


Japan 

Activities of the Far Eastern Commission: Second 
Report by the Secretary General ; 

Basic Initial Post-Surrender Directive to Suprenee 
Commander for the Allied Powers for the Occu- 
pation and Control of Japan ‘ 
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Europe 
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Germany 
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1948 : Special Report of the U. 8. Military Govern- 
ment for Germany 
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